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‘Smith, W. Robertaon, “Kinship and Marriage in Early Arabia.” 

Lang, A. Article ‘Family’ in the Encyclopedia Britannica, and 
article ‘Early History of the Family,’ Contemporary Rev., Sept., 
1883. 


With reference to the contract theory of the origin of government: 


Hooker, “ Ecclesiastical Polity.” 

Hobbes, “ Leviathan.” 

Locke, Jno., “ Essays on Civil Government 
Rousseau, J. J., “The Social Contract.” 





























































































































‘102 THE GOVERNMENTS OF GREECE AND KOME, 


‘and invested with the right to suspend the judgment of any 
magistrate upon a plebeian by peremptory veto. ‘The persons 
of the tribunes were made inviolable by a compact (the lex sa- 
evala) between patricians and plebeians whieh denounced a 
‘curse upon any one who should interfere with them in the dix 
charge of their functions, ‘The concession seemed a stoall one, 
—especially in view of the fact that the (ribunes, though ple- 
deians, were (till xc. 471) elected, not by their own order, but 
by the Comitia Curiata, the exclusive assembly of the patri- 
‘cian curdes, But the creation of the tribunate did, neverthe- 
less, transform the constitution, The tribunes did not content 
themselves with restraining the tyranny of the magistrates ; 
‘they constituted themselves the political leaders of the plebs 
they called plebelan meetings (concitia pledis) which they 
harangued, and which they prompted to take concerted action 
for the enforcement of plebeiun rights. Tt was of no avail that 
the putricians violently broke in upon and dispersed these 
mectings and handled the tribunes roughly, Plebeian agitation 
extorted a law (the Jean, nc. 493) which visited with the 
extreme penalty of death any interruption of a tribune while 
addressing the people, 

156. Progress of Plebeian Predominance. — in u.c. 471 the 
election of tribunes was transferred by law to a newly consti- 
tuted plebeian avscmbly of tribes, which was known as the 
Coneilium tributum plebie, Stop by step the resolutions of the 
strictly popular assemblies grew in importance, Ultimately a 
Cométia Tributa, an assembly in which all the people, whether 
patricians or plebelans, participated, became the chief legisla- 
tive hady of the state; the initiative of the tribunes in its 
counsels grew into a right of initiative in the proceedings of 
the Senate, their authority to check magistrates, into powers af 
independent judicial action. The Comitia Curlata still survived 
and exercised a small residaum of function, —for the Romans 
nover willingly abolished a supersoded institution ; the Comitia 
Genturiata continued to elect and legislate on a reduced scale; 










































































M4 ROMAN DOMIXION AND ROMAN LAW. 


Mianiiy; and through the Church thery entered into Europe a potent 
Jeaven of Judaic thought. ‘The laws of Moses as well as the laws of 
Rome contributed suggestion and impulse to the men and institutions: 
which wore to propare the modern world ; and if we could but have the 
eyes to ace the subtle clements of thought which constitute the gross 
mubstance of our present habjt, both ax regaris the sphere of private 
ife, and as regards the action of the state, we should easily discover 
how very much besides religion we owe to the Jew. 





Rrrassextative AvTHonrrres. 


‘For the texts of Roman law, see 
Corpus Turin Civilin, edited by Krilger, Mommsen, and the bros. Krie- 
gelli, vols, Borlin and Leipsic, 1872-1875. 
Bruns, C. Jy Fontes Juris Romani Antiqui. ‘Vibingun, 1572. Fitth 
(improved) edition by Momsen Freiburg, 1897. 
Huschke, Jurisprudentia Antejustiniana, Leipsio, 1879, 


For commentary and exposition, seo 

Holland, T.. B. (oditor), «Institutes of Justinian.” 

Poste (cransiator), Gaii “ Institutionwn Suris Civitis 

Hailey, J0s., “Introduction to Roman Law.” N. Y., 1880, 

Morey, W. C., “Outlines of Roman Law,” and authorities there cited. 
N.¥,, 1855. Anexcellent manual of which I have made much use. 

Muirhead, Joe., “ Historical Introduction to the Private Law of Rome.” 
Edinburgh, 1386, 

Amos, Sheldon, “History and Principles of the Civil Law of Rome.” 

Mackeldy, Lehrbuch der Tostitntionen des heutigen Rimirche 
Rechts” Giessen, 1814. Translations, N, ¥., 1845; Phila. 1883, 

Thering, Ru v., "Geist des rémischen Rechts.” Of this work there is 
a Fronch translation. 








For special expositions of the historical development of Roman 
Law, see 
Phittinore, Jao, G., *Tatroduction to the Study and History of Roman 
Law," London, 1818, 





146 ROMAN DOMINION AND ROMAN LAW. 


Maine, Sir H. 8, “Ancient Law,” “Early Law and Custom,” and 
“Early History of Tustitutions.” 

Austin, Jno., “Lectures on Jurisprudence, or the Philosophy of Posi- 
tive Law.” 2 vols. London, 1873. 





On special pointe reference may always be profitably made to 
Smith, Dr. W., “Dictionary of Greek and Roman Antiquities.” 
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184 ‘THE GOVERNMENT OF FRANCE. 
assembly of citizens, which elected tho magistrates, exercised 


permanently preserve their first vigor; everywhere real self- 
sooner or later succumbed to adverse circum 
crushed in very many cases by the overwhelming 
of the royal power. Generally such changes were 
wrought rather by stress of disaster from without than because 
‘of degeneracy within: and in very few cases indeed did local 
liberty dio before the community which had sought to main- 
tain it had given proof of a capital capacity for self-govern- 
ment. The independence of the cities died hard and has left 
glorious memories behind it. 
283, Pays d'Etats.— Earlier times had soon Sele 
ment in the provinecs also. Every province, probably, had 
had its own ‘Estates,’ its own triple assembly, that is, of 
nobles, clergy, and barghera, which met to discuss and in large 
part, no doubt, to direct provincial affairs. ‘The provinces 


northern portions of France at least, represented nothing but 
grants of privilege, were communities which had been given a 

















































































































344 THE GOVERNMENTS OF GERMANY. 


session of their office, had begun to act not as real officers, but 
only as nominal vassals of the Empire. They ruled their 
domain with a peculiar potency, moreover. Not many grest 
estates were developed in Brandenburg during the early 
periods of its development. Most of the immigrants held 
directly of the Graf: there were few, except the burghers of 
the fast-growing towns, to dispute his complete supremacy. 
It looked as if a kingdom of unprecedented homogeneity and 
compactness were a-making in the lands between the Elbe and 
the Oder. 

386. Anarchy in Brandenburg.— But before any such 
process could work itself out the heirs of Anhalt failed, and 
the Mark fell to the Emperor as a lapeed fief. From 1324 to 
1373 it was held by the imperial House of Bavaria;' from 
1373 to 1411 by the House of Luxemburg; and during these 
eighty-seven years anarchy and dissolution worked a constant 
work of destruction. The Anhalt grafs had made the govern- 
ment and extension of the Mark their chief concern, and so 
had kept it well in hand, both against disorder within and 
covetous neighbors without; but to the Bavarians and Luxem- 
burgs Brandenburg -was a mere appendage to other more im- 
portant possessions. They were absentee lonis; and in their 
absence their Mark land rapidly slid towards ruin. Lawless- 
ness such as the whole Empire had strained under during the 
Interregaum now wrenched government from its foundations 
in the neglected Mark. The more powerful vassals hastened 
to fortify themselves in the special privileges of a virtual in- 
dependence; nobles became highwaymen; towns that could 
escape the clutches of neighbor barons eseaped also all con- 
trol of the legitimate government; and every prince whose 
territories touched those of Brandenburg helped himself 
almost as he listed to such parts of the apparently doomed. 

1 It was daring the tenure of Bavaria that the right of Brandenburg 
to a vote in the electoral college was acknowledged by the Golden 
Ball (see. 300). 
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Govansmerr oy Tax Eure 


400. Austria and Germany: Character of the German 
Empire.— When he ceased to be Emperor of the Holy Roman 
Empire (1806; sec. 381), Francis L still remained Emptror of 
Austria. He had assumed that title in 1804; and from that 
day to this there has been in fall form— what there had long 
been in reality—an Austrian Empire. In 1871 there arose 
by its side a new German Empire, but the two empires are 
thoroughly unlike one another. ‘The Austrian Empire, though 
wearing the form of a dual monarchy as Austria-Hungary, is 
composed of the hereditary possessions of the House of Habs- 
burg; the German Empire, on the other hand, is = federal 
state composed of four kingdoms, six grand-duchies, five 
duchies, seven principalities, three free cities, and the imperial 
domain of Alsace-Lorraine, these lands being united in a great 
‘corporation of public law’ under the hereditary presidency of 
the king of Prussia. Ite Emperor is its president, not its 
monarch. 

The four kingdoms are Prussia, Bavaria, Warttemberg, and Saxoay; 
the grand-duchies, Baden, Mecklenburg-Schwerin, Hesse, Oldeabarg, 
Brunswick, Saxe-Weimar, and Mecklenbarg-Strelitz; the duchies, Saxe- 
Meiningen, Anhalt, Saxe-Coburg, and Sexe-Altenburg; the principali- 
ties, Waldeck, Lippe, Schwarsburg-Rudolstadt, Sch 
hausen, Reuss-Schleiz, Schaumburg-Lippe, and Reuss-Greiz; the free 
cities, Hamburg, Libeck, and Bremen. 


401. The Central German States and the Empire. —The 
first step towards union was taken in 1870, when Baden, Bava- 
ria, and Wirttemberg, fearing that the object of Napoleon IIL 
was to conquer the central German states or renew the Com 
federation of the Rhine, had decisively espoused the side af - 
Prussia and the North German Confederation. While the 
siege of Paris was in progress these three states sent delegates 
to King William at Versailles and formally united themselw= 
with their northern compatriots: the North German Q 
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federal duties. He has, in teiel,to the Salant extent Nasi lien 
executive and the sepeesratative fanctians mow dammiteisihic 
of the bead of a powerful constitutions] site, Wimscamedlio- 
tinct limits to his power as Easpescr, Smite which meaik aml 





the dominant member of the Unien, he posses mp slight 
claim to te regarded as the most powerfall ruler ef curiam. 
(Compare seca. 319, 321, 226, 595, OOM, 611, @25, €38, GRz, ena, 
GTB, TOG, 1102, 1146, 1149.) 

M4. Sovereignty of the Empire ia Legislation. — Se com- 
plete, wo unlike that of « mere comfederstion is the yreneut 
union of the Genuan states that the sovereign legislative powsr 
of the Empire is theoretically unlimited: <it cam by memms 
of coustitutioual amendment set aside the bounds placed by 
the ouustitution between its sphere and that of the individual 
states, thut is. alter them without the consent of the states; 
it can alsy withdraw from the states the powers reserved to 
them. In 4 certain sense, therefore, it may be said that the 
individual staten possess their magisterial rights oaly by suf- 
ferauee of the Kaupire, only by virtue of its will’! Amemd- 
ments of the constitution are not submitted either to the 
peopie or to the governments of the states: mor are they 
jrosed by any special or peculiar procedure, as in France (secs. 
311, 41%). They are originated and acted upon as ondimary 
Jawa would be, The only limitations put upon their passage 
are, first, that fourteen negative votes in the Bendesrath will 
defeat 4 proposed amendment, and, second, that no state cam 
In: deprived of uny right guaranteed to it by the constitation, 
without ith own consent. But, notwithstanding this great con 

‘ Laband, Lue Ntaaterecht des devichen Reiches (Marquerdcen’s Hand- 
buch), p. 28. oat 
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Saxony and Warttemberg four each; Baden and Hessee each 
three; Mecklenburg-Schwerin and Brunswick each two; the 
other seventeen states one apiece. The votes of each state 
which is entitled to more than one vote must be cast together 
as a unit, and each such state can cast her fall vote whether 
or not she have her fall number of representatives present. 


‘The significance of the constitutional provision thet amendments to 
the constitution may not pass if there be fourteen negative votes cast 
in the Bundesrath is quite evident. A combination of the small states 
may defeat any organic change of law proposed by the large states; 
and Prussia alone can bar any amendment to which she is opposed. 
‘The seventeen votes of Prussia on the ove side and the sevestesm votes 
of the amall states on the other may be sald to coustitate the central 
balance of the system. 


407. Functions of the Bundesrath.—The Bundesrath oo- 
cupies a position in the German system in some respects not 
unlike that which the Roman Senate held in Rome’s govern- 
ment (sec. 149). It is, so to say, the residuary legates of the 
constitution ; all functions not specifically entrusted to any 
other constitutional authority remain with it; no power is in 
principle foreign to its jurisdiction. It has, therefore, a com- 
posite character; it is at one and the same time an adminis- 
trative, a legislative, and a judicial body. 

408 In its legislative capacity it may be considered the 
upper house of the legislature. It may originate bills to be 
sent to the Reichstag; and its sanction is indispensable to the 
validity of all legislation. Its consent must be had alep to 
any treaty which works any ehange in either the constitutional 
or statutory law of the Empire (see, also, sec. 409). Members 
of the Bundesrath have, moreover, te right to express their 
views concerning pending legislation on the floor of the Baiche- 
tag, even when their views are not those which have been 
accepted by the majority of the Bundesrath. 

409, The administrative function of the federal chamber 
may be summed up in the word oversight. Ib considers all 
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In case it cannot agree upon a conclusion in such disputes, the whole 
legislative power is brought into play and a law i passed covering the 
matter in controversy. If in any case it considers iteelf unfitted by 
its organization, or for any other reason, to act as a court in controver- 
sies brought before it, it may delegate its judicial powers to a court or 
to experts. ; 

‘This it did in 1877 with reference to the dispute hetween Prussia and 
Saxony concerning the Berlin-Dresden railway? 


~ 


411. Organization of the Bundesrath.— The Imperial 
Chancellor is chairman of the Bundesrath. He is appointed by 
the king of Prussia, and he must also be one of Prussia’s seven- 
teen representatives, —for it is the better opinion among Ger- 
man constitutional lawyers that the Chancellor’s membership 
in the federal chamber is necessary to his presidency of the 
body. In case of a tie vote, the Chancellor’s vote is decisive : 
that is to say, the side on which -Prussia’s votes are cast prevails, 
for her vote must be undivided — the Chancellor’s vote is not 
his own, but is one-seventeenth part of Prussia’s whole vote. 


‘The Chancellor may appoint « substitute to act in his absence as 
president, this limitation resting upon his choice, that if he does not 
appoint a Prussian delegate to the office he must appoint » Bavarian. 
He may also appoint a substitute to perform all his functions, and such 
an appointment would of course include the presidency of the Bundes- 
rath unless a separate and special delegation of that office were made, 
—and unless, also, perhaps, the general substitute were not a member 
of the federal Council, 


412. Committees. —The Bundesrath follows, of course, the 
practice of other legislative bodies in referring various matters 
to special committees of its members. It has, too, like other 
bodies, certain standing committees. These are three: one on 
Alsace-Lorraine, one on the Constitution, and one on the Order 
of Business. 

‘Much more important than these, however, are eight delega- 
tions of its members which, though called committees, may be 





1 Laband, p. 48, n. 
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France (sec. 315). For the Reichstag may be dissolved by the 
Emperor, with the consent of the Bundesrath (by a vote in 
which Prussia concurs) before the completion of ita regular 
term of five years. 

In case of a dissolution, « new election mast be ordered within sixty 
ayo, and the Reichelag must reassemble within ninety days. 

‘The Emperor may also adjourn the Reichsteg without its own com 
sent (or, in English phrase, prorogue it) once during any session, for 
‘ot more than thirty days. 

417. Sessions of the Reichstag. —The Reichstag meets at 
the call of the Emperor, who must call it together at least once 
each year; he may convene it oftener. He must summon at 
the same time the Bundesrath. The sessions of the Retohstag 
must be public; it is not within its choice to make them pri- 
vate. A private session is regarded as, legally, only a private 
conference of the members of the Reichstag and can have no 
public authority whatever. 

Members of the Reichstag who accept a salaried office under the 
Empire or one of the states, or an imperial or state office of higher = - 
rank or power than any they may have held when elected, must resign 
and offer themselves for re-election (compare sec. 688). 

418. Organization of the Reichstag. —The Reichstag elects 
its own President, Vice-presidents (2), and Secretaries. For 
the facilitation of its business, it divides itself by lot into 
seven ‘Sections’ (Adtheilungen), every Section being made to 
contain, as nearly as may be, the same number of members as 
each of the others. These Sections divide among them the 
work of verifying the election of members and the choice 
of special committees. The Reichstag has no standing com- 
mittees; but from time to time, as convenience suggests, 
temporary committees are named, whose duty it'is to prepare 
information for the body, which they present in reports of 
@ general nature. These committees it is which the Sections 
select. Each Section contributes its quota of members to each 
committee. 
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422, The Imperial Chancellor. — The Empire has, of course, 
however, its own distinct administrative organs, through which 
it takes, whether through oversight simply or as a direct ex- 
ecutive, a most important and quite controlling part in affairs ; 
and the head and centre of its administration is the Imperial 
Chancellor, an officer who has no counterpart in any other con- 
stitutional government. 

(1) Looked at from one point of view, the Chancellor may 
be said to be the Emperor's responsible self. If one could 
clearly grasp the idea of a responsible constitutional monarch 
standing beside an irresponsible constitutional monarch from 
whom his authority was derived, he would have conceived the 
real, though not the theoretical, character of thie Imperial 
Chancellor of Germany. He is the Emperor's 
proxy. Appointed by the Emperor and removable at his pleas- 
ure, he is still, while he retains his office, virtually supreme 
head of the state, standing between the Emperor and the Reich- 
xtag, as the butt of all criticism and the object of all punish- 
ment. He is not a responsible minister in-the English or 
French sense (secs. $27, 686, 687); there is, strictly speaking, no 
‘parliamentary responsibility’ in Germany. In many respects, 
it is true, the Chancellor does occupy with regard to the Reich- 
stag much the same position that a French or English ministry 
holds towards the representatives of the people ; he must give 
an account of the administration to them. But an adverse 
vote does not unsest him. His ‘responsibility’ does not 
consist in a liability to be forced to resign, but consists simply 
in amenability to the laws. He does not represent the majority 
in the Reichstag, but he must obey the law. 

‘This ‘responsibility’ of the Chancellor’s, so far as it goes, shialds, 
not the Emperor only, but also all other ministers. “The constitution 
of the Empire knows only « single administrative chief, the Imperial 
Chancellor.” 

So all-inclusive is the representative character of the chanoellorukip 


1 Laband, p. 67. 
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(estimmt) to advance, with a strong hand and to a fortunate issue 
(lichlich hinauszufuhren) upon the immovable foundations of a traly 
popular monarchy, the great political and economical tasks of the 
Present.” 1 


Some Rerexsextative AvTHORITIES. 


Laband, “ Das Stastarecht des Deutachen Reiches.” 8 vols. Tubingen, 
1876-1882. First vol. of new ed. 1888. 

Laband, “ Das Staatarecht des Deutechen Reiches ” (in Marquardsen’s 
“Handbuch des oeffentlichen Rechts der Gegenwart”). Frei- 
burg in B., 1888. 

». Ronne, “ Das Staaterecht des Deutachen Reiches.” 2d ed. Leipzig, 
1876. 

Grais, Graf Hue de. (See under Prussia.) 

Mejer, Otto, “ Einleitung in das deutschen Staaterecht.” 2ded. Frei- 
burg in B., 1884, 

Demombynes, “Constitutions Européennes,” Vol. II., p. 487 et seg. 


PRUSSIA. 


Schulze, Hermann, “Das preussische Staaterecht, auf Grundlage des 
deutachen Staatsrechtes.” 2 vols. Leipzig, 1872-1877. 

Schulze, Hermann, “Das Staatarecht des Kénigreichs Preussen” (in 
Marquardsen’s “ Handbuch ”). Freiburg in B., 1884. 

Ronne, Ludwig v., “Das Staatarecht der preussiachen Monarchie.” 3 
Parta, 5 vols. 4th ed., 1881-1883. 

Grais, Grat Hué de, “Handbuch der Verfassung und Verwaltung in 
Preussen und im deutschen Reiche.” 2d ed. Berlin, 1882. 

Demombynes, * Constitutions Européennes,” Vol. II, p. 738 et seq. 

Seeley, J. R., “Life and Times of Stein.” (Part I, Chap. V.; Part 
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next following; nor cam any one be Vice-President twice in euctusnion. 

For the officers of the National Acsrmbly, like the eflcws of mait 

European law-making bodies, are elected every ccssion instead of for 

the whole term of the body, as in our Howse of Representatives and 

‘the English House of Commons. 

552. IL. The Council of States (Stlinderath) is composed of 
forty-four members: two from each of the twenty-two Cantona. 
Tt would thus seem to resemble very closely in its composition 
our own federal Senate and to represent distinctively the fed 
eral feature of the union between the Cantons. In fact, how- 
ever, it has no such clearly defined character: for the mode 
in which its members shall be elected, the qualifications which 
they shall possess, the length of time which they shall serve, 
the salary which they shall receive, and the relations they 
shall bear to those whom they represent, in brief, every ele- 
ment of their character as representatives, is left to the deter- 
mination of the Cantons themselves, and the greatest variety 
of provisions consequently prevails. From some Cantons the 
members are sent for one year only; by some for three; by 
others for two. In the Cantons which have the obligatory 
referendum they are elected by popular vote, as the members 
of the National Council are; in those which have representa- 
tive institutions they are elected by the legislative body of 
the Canton, Differing, thus, from the National Council, as 
regards at least very many of its members, only in the fact 
that every Canton sends the same number as each of the others 
and chooses the. term for which it shall elect, the Council of 
States can hardly be called the federal chamber: neither is it 
merely a second chamber. Its position is anomalous and obvi- 
ously transitional. 

658, The Council of States elects its own President and Vice- 
President, but under the restriction that neither President nor Vice 
President can be chosen at any session from the Canton from which 
‘the President for the immediately preceding session was taken, and that 
the office of Vice-President cannot be filled during two successive reg 
ular sessions by « member from the same Canton. 





5718. The Dual Monarchies. — Midway im character be- 
tween unitary kingdoms like England and federal states like 
Germany stand the dual monarchies of Austria Hungary and 
Sweden-Nirway. These governments have two features in 
commen: each comsists of two kingdoms united under a single 
taonarch, and under neither is there any extensive fusion of 
the political institutions of the two countries thus united. 
ach kingdom keeps its own institations, and therefore to a 
large extent ite own individuality : but at the summit of their 
governments a ingle throne unites them, and in some things 
‘common machinery of administration. Very interesting and 
important differences of law and organization, however, sepa- 
rate Austria-Hungary from its northern analogue, Sweden- 
Norway. The union of Austria and Hungary is much more 
complete than that between Sweden and Norway : the southern 
ntate has what the northern state has not, a common legisla- 
tive authority, namely, and common departments of sdminis- 
tration, 


Avsraia-HunGary. 


579, Austria’s Historical Position. — The general course 
of Auntrian history I have already noted, in tracing the devel- 
opmont of German imperial politics (secs. 374, 381, 398). 
Until the middle of the present century Austria stood at the 
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tim in v, did the Habetargers convert their cective 
ry right ts the throne. 


(A, Transylvania, Slavonia, Croatia. — Transylvania, Stavonia. 
apd Croatia, annexed at various times to Hungary, passed with Hun- 








gary to the house of Habebarg. Except during the period 1548 to 
1667, the perind during which Hungary was being disciplined for her 






ntia occupies a ernmewhat din 

accorded «representative of her own in the Hnngaris 
1644 to 1967 ‘Transylvania, Hlavonia, and Croatia were treated a 
Austrian crown In 
nh, Galicia, Dalmatia, —Cialicla, a district much fought for and 
often divided, but for some time attached to Poland, came to Austria 
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kill, his ‘let it be? abundantly vitalize, all laws, whether con- 
stitntional or other, 
Of course limitations upon the monsrch’s prerogative are not neces 
sarily noy the less real beewuse he may abrogate thom if he dare, 40 
Jong as the whole disposition and tomper of his people and of his times 


‘his abroyating them. 

596, ‘Rogonoy, sto. —‘The Inws touching the sueces- 
‘sion to the Austro-flungarian throne provide so minutely for the widest 
‘porsible collataral inheritances, that provision for a vacancy tx appur- 
‘ently not necessary, Permanent laws vest the regency in specific repre 
‘sentatives of the royal house, ‘The royal age of majority is sixteen years. 
597, The Common Ministries. —Tho Emperor-king is aa- 
sisted in his direction of the common affairs of his two king- 
dome by three Ministries and an Imperial Court of Audit. 
‘There is (1) a Ministry of Foreiyn Affairs and of the Imperial 
‘Household, which, besides ‘the international functions indi- 
cated by its name, is charged with oversight of the foreign 
tne ia Sitdceas of Hal dual Mingdorn! (2) The 
peste War, by which the eas standing army of the 

two kingdoms is administered. The legislation upon which 

the maintenance of this common standing army is based origi- 
nates with the legislatures of the two kingdoms acting sepa- 
rately. It is, in brief, matter of agreement between the two 
countries. It covers such points aa the size of the army, line 
bility to military service, rules and methods of recruiting, ete., 
and is embodied in identical lawa adopted by the two logis- 
Intures. 

As commanderinchief of the army, the Emperorking bas the full 
right of disoipline, full power to appoint, remove, or transfer officers 
fof the line, and the determination of both the war and peace organiza 
Hons of the army, quite independently of any action whatever on the 
‘part of the minister of war, In most other concern of the militery 
administration, however, his acts require the counter-signatare of the 
‘minlater, 

‘The militia services of the two kingdome are eeparate, and separately 
imaintainod but fn war the militia of both countries becomes supple- 
mentary fo the rmgular army. 
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‘the Cabinet. A similar example of the intorosting ease wich which 
men of our race entablish and observe precedents ix to be found in the 
practice on the part of Prosidents of the United States of sending writ- 
ten messages to Congress. Washington and John Adams addremed 
Congress in person on public affairs; but Jefferson, the third President, 
was not an onay speaker, and preferred to send a written memage. 
Subsequent Presidents followed his example ax af course, Hence a 
binding rule of conetitutional action, 


680, Position of the Cabinet. —Tho Cabinet consists of the 
yrineipal ministers of state and has reached its present position 






of power in the government because of its responsibility to 
Parliament. The chief interest of English constitutional 
tory centres in the straggle of Parliament to establish its 
supremacy aver all other authorities in the conduct of the gor- 
ernment; that struggle issued in the Inst century in the em 
plete trinmph of Parliament; it has reached ite farthest logical 
consequence in our own century in the concentration of parli- 
amentary authority in the popular house of Parliament, the 
House of Commons. Parliament always claimed the right to 
irect in the name of the people, of the nation; that was the 
aolid basis of all its pretensions ; and so soon as reforms in the 
jon ef the House ef Commons had made it truly repro- 
sentative of the people, the House of Lords, which represents 
Sar a Porta aetemanly ean to's eabordt- 


are 

of the Cabinet Ministers. — ‘The reapon- 
are of the ministers to Parliament constitutes their strength. 
Docause it makes them the agents of Parliament: and the 
agents of a sovereign anthority virtually shar its sovereignty, 
‘The king appoints only such ministers as have the confidence 
of the House of Commons; and he tows it in this way; he sends 
for the rocognized leader of the political party which has the 
aajority in the House of Commons and asks him to form a 
Cabinet. If this loader thinks that his party will a ‘of 
his asruminy such a responsibility, he 
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office, however, which gives him primacy in the Cabinet, but hiix recog 

‘nized weight a leader of bis party. The leader chosen by the Soror- 

eign to form the ministry stands at its head when formed. He waually 

chooses to occupy the office of First Lord of tho Treasury becsuxe the 

‘oficial duties of that place are nominal only and leave him free to 

‘exercise his important functions as leader of she party In power. 

601. The Departments of Administration. —So much for 
the relations of the Cabinet to the Sovereign und to Parlia 
ment, When we turn to view it in its administrative and 
governing capacity as the English Exeoutive, we sec the minis- 
ters as heads of departments, as in other governments, But 
the departments of the central government in England are by 
no means susceptible of brief and aimple description as are 
those of other countries, which have been given their present 
forms by logical and self-consistent written constitutions, or 
by the systematizing initiative of absoluto monarchs. They 
hide a thousand intricacies born of that composite develop 
ment so characteristic of English institutions, 

602, The Five Great ‘ Offices * of State. — Not attempting 
detail, however, it is possible to give a tolerably clear outline 
of the central administration of the kingdom in comparatively 
few words. ‘The Treasury I shall describe in a separate para 
graph (soc. 696). ‘The Home Office auperintenda tho constabu- 
lary, overaces, to a limited extent, the local magistracy and the 
administration of prisons; advisea the Sovereign with rofer- 
ence to the granting of pardons; and ia the inatramont of Pax- 
Viament in carrying out certain statutes restricting at some 
points the employment of labor. ‘The Foreign Office desoribes 
itself. So do also, sufficiently, the Colonial Office, the War 
Office, and the India Office. 

G08. ‘These five great * Offlcex’ are all, historically considered, ia ® 
‘certain sense offshoots from a single office, that of the king’s Vrineipal 
Secretary of Stato, By one of the axual processes of English constitus 
“existence as one of the most trusted ministers of the Crown, At first 

ly e ‘the Sovorvign, employed on all 
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coinage, and supervises the Post Office, The Local Gorerament 
Board, which is also in form a committee of the Privy Council, 
has algo in reality none of the characteristics either of a eom- 
mittee or of aboard. It is a separate and quite independent: 
department, under the control of a President. Tts other, nom- 

~ inal, members, the Lord President of the Council, the five 
Principal Secretaries of State, the Lord Privy Seal, and the 
Chancellor of the Exchequer, in reality take no part in its 
management. It is, in effect, the English department of the 
Interior. It is charged with supervising the administration, 
y the local authorities af the kingdom, “of the laws relating 
to the public health, the relief of the poor, and local govern- 
sent,” —dnties more important to the daily good government 
of the country than those of any other department, It also 
specially examines and reports upon every private bill affecting 
Jitivate interests. 

696, The Post Office ix in England a subdivision of the Board of 
‘Trade, At ite head is a Postmaster General. It controls, bosides the 
usual business of » postoftioe department, the telegraph system of the 
‘country, which ls owned by the government, snd bax also under ite 
direction a useful postal savings-bank aystem. 

696, The Treasury. — The history of this departinent, 
which may he reckoned the most important, may serve ax x 
type of English departmental evolution, Originally the chief 
financial minister of the Crown waa the Lord High Treasurer, 
with whom was associated at an early date » Chancellor of the 
Exehequer. But in the reign of George I. the great office of 
Lord High Treasurer was, in English phrase, put permanently 
‘into commission’: its duties, that is, were introsted to « 
board instead of toa single individual. ‘This boant was known 
a the “Lords Commissioners for exeenting the office of Lord 


“High Treasurer,” and-consisted of a First Lord of the ‘lrease 
‘ury, the Chancollor of the Exchequer, and three others known 
Lk Evolution speedily set in, as in other similar 

the board ceased to act as a board, 
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ehief, a Vice-President as working chief, and certain ex officio 
members, wnong them the Chancellor of the Exchequer and 
the Seoretary of State for Home Affairs, and which is charged 
with the administration of the public educational system of 
the country ; and (2) The Agricudtural Department, to which is 
intrusted the enforcement of the ‘Contagious Diseases (Ani- 
mals) Acts’ of 1878-1886, as well ax sundry other powers. 
Roth of these are veritable departments of thw Privy Council 
‘and preserve in a nather more than formal way their collegiate 
character. The important judicial duties of the Council I shall 
speak of in another connection (sec. 738). 


700, Other Executive Ottices,—Suboniinate to the ‘Treasury 
department, but in reality powwasing x quite distinct individuality of its 
‘own, is the Office of Public Works and Buildings, which is charged with 
‘the “custody andl supervision of the royal palaces and public parks, and 
of all public buildings not specially assigned to the carv of other depart: 
menis."* Tt is composed nominally of a First Commissioner, the Prin- 
cipal Secretaries of State, and the President of the Board of Trade, but 
is controlled in fact by the Wirat Commissioner and his permanent 
assistants, the First Commissioner representing it in Purliament, 

701. Tho Lord Privy Soal exercises no important functions except 
thoxe of keeping the great Seal of State and affixing it to such public 
documents as need its formal attestation; but the office is a ‘Cabinet 
coftice.’ ‘The lightness of its daties leaves its incumbent the freer for his 
Cabinet functions of counsel. It ix n berth for elderly men of mental 
‘and political weight who cannot or will not undertake onerous official 
duties 





‘702, The Chancellor of the Duchy of Lancaster holds an 
‘office whore duties (entirely legal amt lock!) have all been delegated 
‘by longstanding habit to a VioeChancellor; but eminent politicians 
are often brought into the Cabinet through this sinecure Chancellorship 
in order that they may giro the ministry the benodt of tholr advice and 
‘countenance. 


708, Political Upder Secretaries — There are often associated 
‘with the principal ministers of state certain ‘political’ Under Beore- 
taries, whose function is one of very considerable importance, A polite 
foal Under Secretary Is one who goes in or out of office with bis party, 


2 Draill, ps 162. 





with the advancing wealth of the country, and the relative 
decrease in the value of the shilling, to become more liberal, 
more inclusive. The borongh franchise, on the contrary, went 
all the time steadily from bad to worse. It became more and 


the kingdom, less and less fitted or entitled to represent trban 
England. New boroughs were given representatives from time 
to time; but all efforts to redistribute representation had virtu- 
ally ceased befor the dawn of the period of that great increase 
of population and that immense development of weslth and 
industry which has made modern England what it is, The 
towns which returned members tothe House of Commons were 
mostly in the southern counties where the old centres of popue 
lation had been, Gnidually they lost importance as the weight 
of the nation shifted to the central and western counties and 

Liverpool, Manchester, and Birmingham grew up,—and not 
their importance only, but their inhabitants as well, Some 
fell into ruins and merged in neighboring properties, whose 
owners pocketed both them and their parliamentary franchise ; 
others, whieh did not so literally decay, became equally subject 
to the influence of neighbor magnates upon whom the votwrs 
felt more or less dependent; and at last the majority of seats 
in the Commons were virtually owned by the classes repre- 
sented in the House of Lords, 


‘The House of Commons consisted in 180) of 058 members, aut of 
these 425 are said to have been returned "on the nomination or on the 
recommendation of 262 patrons.” It ix said, also, that “800 out of thir 
513 members belonging to England and Wale owed their election to 
OS es 

Geographical Boroughs and 
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were mare the sime ax the qualifications fixed for borongh 


electors by the law of 1867, and over two millions and a half 
of voter were thus added to the active citizenship of the 


‘country. ‘There ix now n uniform ‘household and lodger fran 
chise’ throughout the kingdom. 2 

teehee pat ts synonymous with the word 

Jodger. The ‘occupation * or the exercise of the franchise 


‘must be of «clear annual value of £10." Occupation “by virtue of 

‘any office, service, or employment,” is considered, for the purpose of 

the franchise, equivalent to oceapation for whieh rent Is paid, if the 

‘rent would come to the required amount, if charged. 

712. In 188% another groat Redistribution Act was passed, 
which merged oighty-one English, two Scotch, and twenty-two 
BS Bera fa te orcad th wHioh They. Bey Soe poe 

; gave additional members to fourteen 


which returned sevoral members were cut up into singlemom- 
ber districts, and a like arrangement was effected in the 
Ee eae Seale knee ae ee 
which  singlo representative was ‘These changes 
were accompanied by an increase Sent dawelenes 
of members, ‘Through the redistribution of seats in 1832 and 
1867 the number had remained 658; it is now 670. 


718, Tho following is an analysis of the prevent membership of-the 


“the Binglish universitien 6; Dac ee Mh eae ‘31, universi- 
tes 2; Irish counties 85, boroughs 16, universities 2. Totals: eountics 
B77, borough 284, universities 9, 

714, One signal feature of che reforms of 1684-85 wae that they 
applied. to and Ireland as well as to England and Wales. 


applied only to England and Wales, special Acts 
the French, x1 we have seen (ec. 18), 
= 
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720. Summons, Electoral Writ, Prorogation. — No stand- 
ing statutes govern the time for electing Parliaments. Parliae 
ment assembles upon summons from the Crown (which, like 
all other acts of the Sovereign, now really emanates from the 
ministers) ; and the time for electing members is set by writs 


(that is, the Cabinet); and assembled again, after recess, by 
‘special suznmons. 

721, The summons for a new Pasliarwent must be issued at least 
thirty-five days before tho day set for ite assembling; the eummons to a 
prorogued Y'arllament at least fourteen days beforehand, It ie now the: 
invariable custom to assemble Parliament once every year about the 
middle of February, and to keep it in session from that time till about 
‘tho middle of August. 

782, [fa sons fall vacant during « neanion, a writ in inwued for wa 
election to fill it upon motion of the Houre iWself, if a vacancy occur 
uring a recess, tho writ is issued at the instance of the Speaker of the 
Hou. 


725, Since 1867 the durntion of Parliament has not boon Hable to 

‘bo affected hy a demise of the Crown; before 1006 Parliament died 

‘with the monarch. In that year jt was enacted that Parliament should 

net for six months after the demise of the Crown, if not sooner dis- 

volved by the new Sovervign, Parliament, It Is now provided, must 
assomible immediately upon the death of the Sovereign. If the Sover- 
death take place after a dissolution and before the day fixed for 

‘the convening of the now Parliament, the old Parliament Ix 10 come 

together for six months, if necessary, but for no longer term, 

‘724. Organization of the House. —The Commons elect 
their own Speaker (Spokesman) and other officers. ‘The busi- 
a LEE el pliner tend Garmced 

Van RE rhe eetawrmertinber terme 
f week are set apart Ly the rules for the 
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727. Function of the House of Lords in Legisiation. — 

‘The House of Lords is, in logal theory, eoequal in all respects: 
with the House of Commons; but, in fact, ite authority is, 
as I have already more than once said (soos. 617, 686, 707), 
vory inferior, Its consent is ns necessary as that of the House 
‘of Commons to every act of legislation; but it is not suffered 
to withhold that consent when the House of Commons speaks 
emphatically and with the apparent concurrence of the nation 
on any matter: it is then a matter of imperative policy with 
it to acquiesce. Ita legislative function has been well summed 
‘up as a function of cautious revision. It can stand fast against 
‘the Commons only when there is some doubt as to the will of 
the people. 
728. The House of Lords as a Supreme Court. —Tho 
House of Lords is still, however, in fact as well as in form, 
the supreme court of appeal in England, though it has long 
‘ince ceased to exercise its judicial functions (inherited from 
the Great Council of Norman times) as u body. ‘Those fano- 
tions are now always exercised by the Lord Chancellor, who is 
ex-officio president of the House of Lords, and three Lords of 
Appeal in Ordinary, who are learned judges appointed as life 
peers, specially to perform this duty. These special ‘Law 
Lords’ are assisted from time to time by other lords who haye 
served as judges of the higher courts or who are specially 
learned in the law, 

729, Legislation, therefore, is controlled by the House of 
Commons, the interpretation of the law by the judicial mem- 
‘bers of the House of Lords. The House of Lords shares with 
the popular chamber the right of law-making, but cannot assert 
that right in the face of a pronounced public opinion. The 
Sovervign has the right to negative leyislation; but the Sov- 
ereign is in the hands of the ministers, and the ministers are in 
Bi sk 5 en wnt i ar 
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1873, By that Act (which went into foree on tho 1st Novem- 
ber, 1875), and subsequent additional legislation extending to 
1877, the courts of law, which had grown, aa we have seen 
(cee. 666), out of that once wingle body, the ancient Permanent 
Council of the Norman and Plantagenct kings, were at last 
whole. 


ceded, in 1846, by a certain degree of decentralization, Cer 
tain so-called County Courts were then created, which are local, 
not peripatetic Westminster, tribunals, and which have to a 
very considerable extent absorbed the asaize business, though 
their function, theoretically, is only to assist, not to supplant, 
the assizes, Now, therefore, the general outlines of the judi- 
cial system are these, ‘The general courts of the kingdom are 
combined under the name, Supreme Court of Judicature. 
‘This court is divided into two parts, which are really two quite 
distinct courts; namely, the High Court of Justice and the 
Court of Appeal. Over all, as court of last resort, still stands 
the House of Lords, The High Court of Justice acts in three 
divisions, a Chancery Division, a Queen's Bench Division, and 
® Probate, Divorce, and Adiniralty Division; and these three 
divisions constitute the ordinary courts of law, inheriting the 
jurisdictions suggested by their names. From them an appeal 
lies to the Court of Appeal; from the Court af Appeal to the 
House of Lords, The County Courts stand related to the 
ayatem as the Assizes do. 

189, “The Chancery Division has five judges besides its pres- 
Ident, the Chancellor; che Queen's Bench Division bas fifteen judges, 
of whom one, the Lond Chief Justice, is ite president; the I’robate, 

Division of whom 
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‘of Commons, exercising while in office, in some sense, the 
feetenel cscaunret cra veoeet 


‘788. Civil Cases aro heard either by judges of the High 
Court in London, by judges of that court sitting on circuit in 
the various ‘assize towns’ of the county, of which there is 

‘at least one for each county, or by the now County 
Courts ervated in 1846, which differ from the old county courts, 
Jong since decayed and now deprived of all judicial functions, 
both in their organization and in their duties, They consist, 
not of the sheriff and all the freemen of the shire, but of single 
judges, holding their offices during good behavior, assisted by 
permanent ministerial officers, and exercising their jurisdiction 
‘not over counties but in districts much smaller than the coun- 
ties, They are called county courts only by way of preserving: 
an ancient and respected name, 


‘189, Tho County Courts have Juriediction in all onses of debt or 


casos are withheld from them, At lenst, such is their 
in rough outline, A fall account would involve many de- 


tion in England is about smaller sums than" £60, 
T40. A Juilge of the Migh Court may send down to a county court, 
tho of 
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744. Quarter and Petty Sessions. — For the exerclye of thelrmore 
‘important judicial functions the Justices moot quarterly, in Quarter 
Beasions; but for minor duties in which it ix not necessary for more 
‘than two Justices to Join, there are numerous Potty Seasions held at 
‘various points in the counties, rope eee eevee oe ty; 
Sessions into petty sessional district, and every 
‘thus ite own court of Petiy Semon from vt which in almost eee cases, 
‘ant appeal Ties to Quarter Sessions. Thus the important function of 
licensing (sec. 771) is exercived by Potty Sessions, subject to appeal to 
the whole bench of Justices. 

746, The Justices of the Peace wore, ax wo shall ree more partic 
‘ularly in other connections (secs. 764-757), the genersl governmental 
authorities of the counties, until the reform of local gorernment effected 
‘in 1888, exercising functions of the most various, multifarious, and 
influential sort. ‘They are generally country gentlemen of high stands 
ing in their countios, and serve, me already stated, without pay, They 
‘are appointed, practically, for life, The “Commission of the Pence,’ — 
‘the commissioning, that is, of Justices of the Pence,—orlginated in 
‘the fourteenth century, and has had a long history of interesting devel 
‘opment. Considering the somewhat autocratic nature of the office of 
Fustice, it has been, on the whole, exercised with great wisdom and 
‘public spirit, and during most periods with extraordinary moderation, 

and offectiveness, 


146. ‘The dutics which Americans associate with the office of Justice 
cof the Peace are exercived in England, not by the bench of Justices 
‘silting in Quarter Sessions, — they thon constitute, as we have seen, & 
criminal court of very extensive Jurisdiction, but by the Justices ingly, 
pie either formally or informally, A single Justice may conduct 

examination of a person charged with crime, and may 
ee ehlbcacil preaches masa A single 
Justice also can issue search warrants to the constabulary for the detec- 
tion of erime, ete. 


TAT. Police. —'The police force, or, in more English phrase, 
the constabulary, of the kingdom is overseen from Loudon by 
the Home Office, which makes all general rules as to its dis- 
[Eel Me ee inspectors, and determines, 

‘the Treasury, the amount of state aid to be given to the 
spor oft font ll the al aininiaring of th 
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“For almost every new administrative function," complains one of 

the rocent handbooks on the subject, “the Logisiature hus provided a 

‘new area containing a new constituency, who by & new method of elec 

‘ton choowe candidates who mtisfy a new qualifleation, to alt upon a now 

oard, during # new term, to levy a tew rate [tax], and to spend a 

good deal of the now revenues in paying new officers and erecting new 

‘baildings."* 

749. It has been the habit of English legislators, instead of 
perfecting, enlarging, or adapting old machinery, to ereate all 
sorts of new pioces of machinery with little or no regard to 
their fitness to be combined with the old or with each other. 
‘The Local Government Act of 1888 represents the firat delib- 
‘erate attempt at systematization; but even that Act does not 
‘effect system, and itself introduces additional elements of can- 
fusion by first adopting another Act (the Munieipal Corpora 
tions Act of 1882) us its basis and then excepting particular 

of that Act and itself substituting others in reapect, 
not of all, but of some of the local administrative bodies meant 
to be governed by it, It would seem as logical a plan of de 
‘eription as any, therefore, to discuss the older divisions and 
ingtrumentalities first and then treat afterwards of more recent 
Tegislativo creations as of modifications —af however hap- 
hazard a kind —of these. 

760. General Characterization, —In general terms, then, 
it may be said, that throughout almost the whole of English 
‘history, only the very earliost periods being excepted, ecunties 
‘and towns have been principal units of local government; that 
‘the parishes into which the counties have been time out of mind 
divided, though at one time of very great importance as admin- 

mative ean ‘of time in great part swallowed 
up retain only a certain ininor 

their own, of caring for 
‘k of counties, towns, 
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‘of government; scarcely a vestige of them now remains, But 
the old forms gave way to the forms of the prosent by no sud- 
den or violont changes, and some of the organs of county gov- 
ernment now in existence could adduce plausible proof of their 
descent from the manly, vigorous, self-centred Saxon institu- 
tions of the ancient time, 

752. Early Evolution of the County Organs. —In Norman 
times the coldorman’s office languished in the shadow of the 
Sheriff's great authority. ‘The spiritual and temporal courts 
‘were separated, too, and the bishop withdrew in large measure 
from official participation in local political functions, ‘The 
County Court became practically the Sheriff's Court ; its suitors 
the freeholders. Its functions were, however, still consider 
able: it chose the officers who assessed the taxes, it was the 
medium of the Sheriffs military administration, and it was 
still the principal source of justice. But its duties were not 
slow to decay. Aaa Court it was speedily handed over to the 
King’s itinerant justices, who hold their assizes in it and heard 
all important cases: all ‘pleas of the Crown’ Its financial 
fanctions became more and more exclusively the personal fune- 
tions of the Sheriffs, who were commonly great barons, who 
managed in some instances to make their office hereditary, 
and who contrived oftentimes to line their own pockets with 
the proceeds of the taxes: for great barons who were sheriffs, 
were sometimes also officials of the Exchequer, and as such 
audited their own accounts. ‘The local courts at last became 
merely the instruments of the Sheriffs and of the royal judges. 

753. Decline of the Sheriff's Powers.— It was the over- 
bearing power of the Sheriffs, thus developed, that led to the 
great changes which were to produce the county government 
‘of our own day. The interests alike of the Court and of the 
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755. Henceforth, ax it turned out, the process of providing 
ways of local government was simple cnough, as legislators 
chose to conduct it, It consisted simply in charging the Jus 
tees of the Peace with the doing of everything that was 
necessary to be done. Slowly, piece by piece, their duties and 
prerogatives were added vo, till the Justices had become im- 
measurably the most important functionaries of local govern- 
ment, combining in their comprehensive official characters 

~ Almost every judicial and administrative power not exercised 
from London, Not till the passage of the Local Government 
Act of 1888, already referred to, were they relegated to their 
older and most characteristic judicial functions, and their 
administrative and financial powers transferred to another 
body, the newly created County Council. 


766, Panctions of Justices of the Pence prior to Rocent Re- 
forma.—The Justice of the Peace has been very happily dencribed ax 
having boon under the old vystem "the state's man of all work.” His 
mmaltifnrious daties brought him into the servise (a) of the Privy Couns 
ell, under whose Veterinary Department ho participated in the adminie- 
tration of tho Acts relating to contagious cattle diseases; (8) of the 
Tome Office, under which he acted in governing the county constabns 
Jury, in condactiog the administeation of lunatic asylum, and in visiting 
prisoms ; (c) of the Board of ‘Trade, under whose general supervision he 
provided and testod woights and measures, constructed and repaired 
bridges, and overmw highway authorities; and (d) of the Local Goy- 
emment oan, under whose superintendence he mppolnted parish over= 
sors af the poor, exerciaod, on appeal, a revisory power over the poor- 
rates, aud fook a cortwin part in sanitary regulation. The Justices, 
hordes, formerly levied the county tax, or *rute,’ out of which the 
expenses of county business were defrayed, issued licenses for the sale 
of intoxicating drinks (as they still do), for the storage of gunpowder 
snd petroleum, and for other undertakings required by Inw to be licensed ; 
they divided the counties into highway, polling, and coroners’ districts; 
they issued orders for the remoyal of paupers to their legal place of 
settlement; they fulfilled a thousnnd nnd one wdminintrative Functions 
too various to classify, too eubordinate to noed enumeration, now that 
most of them have been transferred to the Councils. ‘The trial of crim! 
‘ual casos, sopother with the performance of the various funotions attend: 
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parliamentary elections, The command of the militia re- 
mained with the Lords Lieutenant until 1871, when it was 
vested in the crown, — that is, assumed by the central admin- 
istration. 


Tusticos of the Peace are still appointed by the Chancellor upon the 
pomination of the Lord Laeutenant of each county (sec. 743): 


‘759. The Reform of 1888, —'The reform of local nilminis- 
tration proposed by the ministry of Lord Salisbury, in the 
spring of 1888, although not venturing so far as it would be 
necessary to go to introduce order and symmetry into a pateh- 
work system, suggested some decided steps in the direction of 
simplification and coordination. ‘The confusions of the exixt- 
ing arrangements were many und most seriou. England is 
divided into counties, boroughs, urban sanitary districts, rural 
sanitary districts, poor-law parishes, poor-law unions, highway 
parishes, and school districts; and these areas have been 
superimposed upon one another with an astonishing dieregard 
of consistent system,— without, that is, either geographical 
or adininistrative coordination, The confusions to be reme- 
diod, therefore, muy be sid to have consisted (a) of the over 
Japping of the various arens of local government, the smallar 
arenas not being in all cases subdivisions of the larger, but 
defined almost wholly without regard to the boundaries of any 
other areas; (D) of a consequent lack of co-ordination and 
subordination ainong local authorities, fruitful of the waste of 
money and the loss of efficiency alwaye resulting rom confu- 
‘sions nnd duplications of organization; (0) of varieties of time, 
method, and franchise in the choice of local officials; and (a) 
‘of an infinite comploxity in the arrangements regarding local 
taxation, the sums needed for the various purposes of local 
government (for the poor, for example, for the repair of high- 
ways, for county outlays, ete.) being separately assessed and 
separately collected, at great expense and at the cost of great 
mxntion to the tax-payer. 
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provisions relating to Districts were left out, aud only the 
county was reorganized. ‘Lhe larger boroughs were given 
county privileges, the amaller brought into uew aud closer re 
lations with the reconstracted county governments. London, 
‘too, was given a county organization. The integration of the 
smaller areas of rural administration with the new county 
system was loft for another time, 

‘This completion of the reform was promised for an enzly dato by the 

mintetry, howover, and may perhaps be vory soon accomplished. 

762. Administrative Counties and County Boroughs. — 
The Act of 1888, as it stands, co-ordinates Counties and what 
are henceforth to be called “County Boroughs.” Every bor- 
ough of not less than fifty thousand inhabitants at the time 
the Act was passed, or which was, before the passage of the 
Act, treated aa a county (in all, sixty-one boroughs) is conati- 
tuted ‘county borough,” and is put alongside the county in 
rank and privileges, This does not mean, as it would seem to 
mean, that these boroughs have been given a county ongunim- 
tion. Pamdoxically enough, it means just the opposite, that 
the counties have been given an organization closely resembling 
that hitherto possessed by the boroughs only, ‘The nomenela- 
ture of the Act would be more correct, though possibly less 
convenient, had it called the counties ‘borough counties’ in- 
stead of calling some boroughs ‘county boroughs. The meas 
ure has Teen very appropriately described! as an Act to apply 
the Municipal Corporitions Act of 1882, whose main provisions 
date back as far ns 1835 (seo. 794), to county government, with 
certain relatively unimportant: modifications, 

768, The counties designated by the Act arn dubbed “admin- 
istrative counties,” because they axe not in all cases the histor 
ical counties of the map, In several instances eounties are 

into parts for the purposes of the reorganization. 
‘Thus the East Riding of Yorkshire conatitutes one ‘adminia~ 


| Written March, 1880, 
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765. Any one may be elected a councillor who is a qualified voter in 
the county, or who is entitled to vote in patliamentary elections by 
virtue of ownership of property in the county; and in the counties, 
‘though not in the boroughs, {rom whove constitution this of the coun- 
‘ies is copied, peers owning property in the county and “clerks in holy 
orders and other ministers of roligion” may be choson to the council, 

168. The number of councillors, and consequently also the num- 
Der of aldermen, in cach County Council (for the latter wuinber is 
always one-third of the former) was fixed in the first instance by order 
of the Local Government Bourd, and is in some cases very Inrge, "Thus 
Taneashire has a council (aldermen, of course, included) of 140 mem- 
bers, the West Riding of Yorkshire coune}! of 120, Devon a counell 
of 104. Rutland, whose council is the smallest, has 28. The average 
is probably about 76. 

767. For the election of councillors the county, including the bor- 
‘ongha which are not “county boroughs,’ is divided into electoral districts, 
corresponding in number to the number of councilors, one counelilor 
being chosen from exch district, The number of these districts having 
‘boon determined by the order of the Local Government Board, their 
area and disposition were fixed In the first instanoe by Quarver Sessions, 
oF, within the nomcounty boroughs needing divirion, by the borough 
Council, due regard being had to relative population ani to m fair diviae 
{on of representation between rural and urban populations, 

763, ‘The number of councillors and the boundaries of electoral dix 
tricte may be changed by order of the Local Government Board upon 
the recommendation of the council of a borough or county. 


769. The County Franchise. —The councillors are elected, 
to speak in the most general terms, by the resident ratepayers 
‘of the county, Every person, that is to say, not an alien or 
otherwise specially disqualified, who is actually resident within 
the county or within seven miles of it, paying rates in the 
county and occupying, within the county, cither jointly or 
alone, any house, warehouse, counting-house, shop, or other 
building for which he pays rates is entitled to be enrolled (if 
his residence has been of twelve months! standing) and to yote 
48 & county elector, 


A person who occupies land in the county of the annual value of 
£10 and who resides in the county, or within seven miles of if; may vote 
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‘& copy of their report), but to the Local Government Board, 
and the only power of the Couneil in the premises is to address. 
to the Board, independently and of their own motion, represen- 
tations as to the enforcement of the Public Health Acts whens 
such representations seem necessary 5 

(6) Lt determines the fees of the coroner and controls the 
division of the county into coroners’ districts 

(7) It divides the county into polling districts also for par- 
Hinmentary elections, appoints voting places, and supervises 
the registration of vovers ; 

(8) It sees to the registering of plices of worship, of the 
rulex of scientific societies, of charitable gifts, eto. 

It isobviously impomitle ta clamify or make any generalized state. 
ment of this miscellany of powers: they must be enumerased oF not 
wtated at all. ‘They are for the most part, though not altogether, the 
aiministrative powore formerly intrustod to tho Juatiovs of the Peace. 
‘T71. The licensing function, as being wemi-judicial, ix loft 

im most cases with the Justices of the Peace; but the County 
Couneil is assigned the granting of licenses to music and dano- 
ing hulls, to houses which are to be devoted to the public por- 
formance of stage plays, and for the keeping of explosives. 

Oddly enough, the County Council is, by another seetion of the Act 
‘of 1888, authorized to delegate ite powers of licensing In the case of plays 
‘houses and in the case of explosives back to the Juatices ayain, acting 
in potty sessions. ‘Tho snme section also permits n similar delegation 
to the Justices of the powers exercised by the Council under the Act 
touching contagious cattle discasou. 

772. The financial powers of the Council are extensive 
And important. The Council takes the placy of the Justices in 
determining, assessing, and levying the county, police and hun- 
dred rates, in disbursing the funds so mised, und in preparing 
or revising the basis or standard for the county mates; though 
in this last matter it acts subject to appeal to Quarter Sessions, 
‘Tt may borrow money, “on the security of the county fund,” 
for the purpose of consolidating the county debt, 
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in such form and with such particulars as the Board directa ; 
and full abstracts of those returns are annually laid before both 
Houses of Parliament, ‘The county accounts ar’, moreover, 
periodically audited by district auditors appointed by the 
Local Government Board. 
‘The accounts of the county Treasurer ary audited, too, by the Council, 
776. Local rates are assessed exclusively upon veal ostate, 
and, until the passage of the Local Government Act of 1888, it 
was the habit of Parliament to make annual ‘grants in aid of 
tho rates’ from the national purse, with the idea of paying out 
of moneys raised largely upon personal property some part of 
the expense of local administration. The Act of 1888 sub- 
stitutes another arrangement. It provides that all moneys 
collected from cortain licenses (a long list of them, from liquor 
Licenses to licenses for male servants and guna), together with 
four-fifths of one-half of the proceeds of the probate duty, 
shall be distributed among the counties from the imperial 
treasury, under the direction of the Local Government Board, 
for the purpose of defraying certain specified county expenses, 
Re eter wk pinsitiva penis Se ie yor oT aa 


a7. Bee arsta pile a, ie scsaboad Us sha Sanicn 
the Peace, are now exercised by a joint committee of Quarter 
Seseions and the County Council. This committee is made up, 
in equal parts, of Justices and members of the Council; elects 
its own chairman, if nocensary (because af a. tie vote), by lot; 
and acts when appointed, not as exercising delegated authority, 
‘but as an independent body, ‘The term of the committeemen 
is, however, determined by the bodies which choose then. 

778. The County Council is empowered to ant In the exercise of all 
‘bus ite financial powers through committees, and to join in action with 
other local authorities in any proper case through a standing joint 
‘comuittae such ax that which has control of the constabulary. 
—The Act of 1888 provides for the much needed 
‘areas by empowering the Local Government Board, 









‘Quarter Seniions, and whow way-wardens aro elected by the several 
component parishes, Urban districts, agnin, havo, in their turn, separate 
highway authorities of their own, 

787. The Union. —The Union is primarily an aggregation 
of parishes effected with a view to a wider and better adminis- 
So ae though, like most of the districts of 

in England, it has boon charged aince its 


tml Commission was constituted by Act of Parliament to exer- 
cise a general oversight over the administration of the poor 
Jaws, tho Act being known as the Poor Law Amendment Act. 
‘This Commission was authorized to group tho parishes of the 
kingdom into ‘Unions ' for the better organization and control 
‘of poor-relief. It was succeeded in time by a moré complete 
Poor Law Board; and that Board, in its turn, by the present 
Local Government Board. ‘This latter now completely controls 
the Unions; it ean change, abolish, or subdivide them ; it com- 
trols the appointment and dismissal of all Union officers; and 
it andits, through special district auditors, Union accounts. 
788, The administrative authority of the Union is a Board 
‘of Guardians, consisting of the Justices residing within tho 
Union, who are members ex aficio, and of members elected hy 
the averal parishes composing the Union,—every parish 
which contains as many as three hundred inhabitants heing 
entitled to choose at least one Guardian. It is the elected 
members, of course, and not the Justices, who really act in the 
Board. 


789. The Rural Sanitary District. Later legislation has 
charged the Board of Guardians with the care of the sanitation 
of all parts of the Union which ee tel 
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tants of any place wish to have it incorporated as a muniei- 
pality, they must address a petition to that effect to the Privy 
Council. Notice of such a petition mast be sent to the Coun 
cil of the county in which the place is situate and also te the 
Local Government Board. The Privy Council will appoint a 
committee to consider the petition, whose consideration of it 
will consist in visiting the place from which the petition comes 
and there seeing and hearing for themselves the arguments 
pround con, All representations made upon the subject by 
either the County Council or the Locul Government Board 
must also be considered. 

Generally there is considerable local opposition either to such w 
petition being offered or to its being granted when offered; for the 
government of the place is usually already inthe hands of numerous 
local authorities of one kind or another who do not relish the idea of 
being extinguished, and there are, of courve, persons who do not care 
to tike part in bearing the additional expenses of a more elaborate 
organization, 

If the petition be granted, the Privy Council issue a charter 
‘of incorporation to the place, arranging for the extinction of 
competing local authorities, setting the limits of the new 
municipality, determining the number of its councillors, and 
often even marking out its division into wards. 

795. Once incorporated, the town takes its constitution 
ready-made from the Act under whose sanction it petitioned 
for incorporation. That Act provides that the official name of 
the borough shall be “The Mayor, Aldermen and Burgesses 
of ——"; that it sball be governed, that is, by a mayor, alder 
men, and councillors. ‘The councillors hold office for aterm of 
three years, one-third of their number going out, in rotation, 
every year. There are always onethird us many aldermen as 
councillors. The aldermen are elected by the councillors for a 
term of six years, one-half of their number retiring from office 
every three years, by rotation, The mayor is elected by the 
Council —by the aldermen and councillors, that ix, —holds 





THE GOVERNMENT OF ENGLAND, 431 


‘the exclusive right to hold Quarter Sessions —who is made, 
ag it were, a multiple Justice of the Peace, 


Boroughs which have separate commierion of the peace are known 
ax “counties of towns”; those which have independent Quarter See 
sions ae “quarter seesions boroughs.” 

Every mayor is ex officio Justice of the Peace, and continues to 
‘njoy that ofllee for one year after the expiration of his wrn ns mayor. 
‘This i teue even when his borough has no separate commission of the 
pence, ’ 


797, County Boroughs.—In every borough the mayor, 
aldermen, and councillors, sitting together as a single body, 
constitute the ‘Council’ of the corporation; and the powers 
of the Council, if the borough be a ‘County Borough,’ are very 
‘broad indeed. Since the passage of the Local Government: 
Act of 1888, it is necessary to distinguish, in the matter of 
powers, several classes of boroughs. ‘County Boroughs’ stand 
apart from the counties in which they lie, for all purposes of 
local government, as completely as the several counties stand 
apart from cach other. Execpt in the single matter of the 
management of their police force, they may not even arrange 
with the county authorities for merging borough with county 
affairs, Their Councils may be said, in general terms, to have, 
within the limits of the borough, all the powers once belong. 
ing to the county Justices except thove strictly judicial in their 
nature, all the sanitary powers of urban usthorities, 
often the powers of school adminixtmtion also, —all regula- 
tive and administrative functions except those of the poor- 
law Union, which hitherto has spread its boundaries quite 
Errespective of differenecs between town and country. In the 
ease of these ‘county boroughs,” all powers conferred wpem coun 
thes are powers conferred upon them also. 

If the Council of any borough ar of county make representation to 
the Local Goverument Hound that it is desirable to constitute a boreagh 
‘that has come to hare = population of not tem than fifty thousand « 
_ teounty berough,’ the Beard shall, unlees there be some special reavon 
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‘They may, in view of their diminished powers, petition the Crown to 
revoke the grant to them of separate Quarter Sessions. 


(3) Boroughs which have not # separate court of Quarter 
Sessions and whose population is under ten thousand are for 
all police purposes parts of the counties in which they are 
situate, and have, since the Act of 1888 went into operation, 
parted with very many of their powers lo the County Councils, 
‘They have been, in brief, for all save a few of the more exclu- 
sively local matters of selfdirection, merged in the counties, 
in whose Councils they are, of course, like ull other parts of 
the counties, represented. 

709, Every borough has its own paid Clerk and ‘Treamirer, who aro 
appointed by the Council and hold office during ite plonsure, besides 
“auch other officers ne have usvaily been appointed in the borough, or 
as the Council think necessary.” If a borough have ite own Quarter 
‘Scasions, it has also, as incident to that Court, its own Clerk of the 
Trace and its own Coroner, 

$00, ‘The financial powers of a municipal Council are tn all casos 
strictly limited as regards the borrowing of money. “In cach instance, 
when a loan is required by « municipal corporation, the controlling 
authority [the Local Government Board) is to be applied to for ite 
coment. A local inquiry, after due notice, is then held, and if the Loan 
is approved, « term of yonrs over which the repayment ix to extend ts 
fixed by the contral authority." 

802. "The accounts of most local wuthorities are now audited by the 
Local Government Board, but boroughs oro exempt from this jurisdio- 
tion, The audit ix conducted by three borough auditors, two elected 
by the burgesses, called clective auditors, one appointed by the mayor, 
called the mayor's auditor.” 


802. II. Urban Sanitary Districts. —“ The boundaries of 
poor-law unions are the boundaries of rural sanitary districts, 
and the guardians are the rural sanitary authority, The urban 
districts are carved out of the rnral districts according to the 


1 Bunce, Cobden Club Beas, 1862, p. 283; tide, “ Municipal Boroughs 
‘and Urban Districts.” * Chalmers, p. $7. 
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Parliament: it is much easier, of course, to apply to the Local 


‘borough may, a5 we have seen (sec. 770), be altered by provisional onder 
of the Local Government Board, upon the address of the borough Coun 
cil. ‘This order, however, being provisional, must receive the sanction 
of Parliament, and in made only after local inqairy. ‘The proceedings, 
therefore, for changing the boundaries of a borough are still much more 
elaborate and difficult than the free action of the Local Government 
‘Board with reference to urban sanitary distriots, Formerly a separate 
bill, not introduced by the government, waa needed to change the boun- 
davies of a borough; now an Act approving provisional order backed 
by the Local Government Board and likely to be acted upon favorably. 

Out of 26,986,280 persons in England and Wales, Mr. Bunce eati- 
mates, fllowing the census of 1861, 17,280,026 10 have boon under urban 


corporations look partly (in the matter of sanitary regulation, for ex: 
ample.) to the Local Government Board as a central authority exercising 
‘powers of supervision, partly (in the management of tho constabulary, 
for instance,) to the Home Office, and partly (If seaports) to the Board 
‘of Trade, Urban Sanitary Districts, however, havo but a single au- 
thority set over them, the Local Government Board. 
$06, ‘Improvement Act Districts,’ — Hesides the Urban Sanitary 
Districts, there arg atill about fifty districts which have boards with 
quite similar powers under special ‘Improvement Acts’ passed from 
Ie ee nid serene 4 neilax lsat, ‘Those boards aro 
known as Improvement Com! 
807. London. Sa ie peg passage of the 
Act af 1888, the unsolved problem, the unregencrate monster, 
+ Bunce, p 208. # hid, p. 2b. 
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cation Act of 1870 and the supplementary Acts of 1876 and 
1880, England is divided for educational purposes into districts 


cretion of the Education Department. Those districts which 
desire such an organization are given an elective School Board, 
chosen ly the ritepayers, which has power to compel attend- 
‘ance upon the schools in accordance with the Education Acts, 
and to provide, under the direction of the Department, the 
necessary school accommodation. Other districts are governed 
in school amatiers by av Attendance Committee, simply, whieh 
isa sub-committee of some previously existing authority (in 
boroughs, of the town council, for instance) and whose only 
duties are indicated by its name. 

S811. ‘Tho plan of public education in England contemplates the asnist- 
ance and supplementing of private endeavor. Where private schools 
‘maffice for the necommodation of thy school population af a district, the 
gorernment sitnply superintends, and, under cortnin conditions, aids. 
‘Where private sehools are inguitiolent, on the other und, the govern: 
‘ment establishes wchools of its own under the contro! of a schoo! board, 
812 Central Control.—Tho plan of central control in 
England ia manifestly quite indigenous, ‘The contral gavern- 
‘ment is not present in local administration in the person of 
any supetintending official like the French Prefect (secs 328, 
839, 346), or any dominant board like the * Administration’ of 

the Prussian Government District (sees. 480-483). There 
has, indeed, been developing in England throughout the Inst 
half of this century a marked tendency to bring local authori- 
aod haetlam tected Aaa tleg Pebrtseer 
‘in London, —a tendeney which 
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‘Tre GovrexwexT or tie Exons Conowres. 


81% English Colonial Expansion. — Doubtless the most 
signifieant and momentous fact of modern history is the wide 
diffusion of the English mee, the sweep of its commerce, the 
dominance of its institutions, its imperial control of the desti- 
nies of half the globe, When, by reason of the closing of the 
old doors to the East by the ‘Turk and the consequent tarning 
about of Europe to face the Atlantic instead of the Mediterra- 
nean, England was put at the front inatead of at the back of 
‘the nations of the Continent, a profound revolution waa pro- 
pared in the politics of the world. England soon defeated 
Holland and Spain and Portugal, her rivals for the control of 
the Atlantic and its new continents ; and steadily, step by step, 
she has taken possession of every new land worth the having 
in whatever quarter of the globe. With hor conquests and hor 
sottlora have gone also her institutions, until now her people 
everywhore stand for types of free men, her inatitutions for 
models of free government, 

814. English Colonial Policy. — It is only by slow degrees, 
hawever, that England has learned the right policy towards her 
colonies. She began, as Rome did, by regarding her possessions 
as estates, to be farmed for her own selfish benefit. Nothing 
Jess than the loas of America sufficed to teach her how short- 
sighted such a policy was, But, unlike Rome, sho was fortu- 
‘nate enough to lose the beat part of her possessions without: 
Deing herself overwhelmed; and even after the loss of America, 
time and opportunity offered for the building up of another 
‘eolonial empire scarcely leas great. 

815. Towands her preacnt colonies her policy is mont liberal; 


thle lesson empharized in the loss of Amoriea would not have 
sufficed to being | i 








House of Commons consists at present of two hundred and 
fifteen mombers elected from the several provinces, for a term: 
‘of five years, upan the basis of one representative for every 
twenty thousand inhabitants, it being understood, howover, 
that Quebec shall always have sixty-five members, 
‘B21. Rorldes his veto, the Governor-Goneral hax the right to reserve 
measures for the consideration of the Crown (ic, of the ministers in 
Bingland), nnd this right he sometivues exercises, Ie may also disallow 


Works, » Minister of Railways and Canals,a Minister of Customs, « 
Minister of Milisia and Defence, a Minister of Ayrioulture, a Minister 
of Inland Revenue, a Secretary of Btato,a Minister of Justice, a Minister 
of Finance, a Minister of Marine and Fisheries, » Minister of the Tnte- 
rior, and n Postmaster General, besides two ministers without portfolios. 

‘823. The distribution of representation in the Dominion House of 
Commons is at present ax follows: Ontario har & members, Quebec 65, 
‘Nova Scotia 41, New Brunswick 16, Manitoba 6, Britith Columbia 6, 
Princo Edward Ialand 6, and the North West Territories (not yet fully 
admitted to provincial rank) 4. The representatives are elected by a 
‘franchire based upon a small property qualification, 

824. The Parliament of the Dominion may be dissolved by the 
GorernorGenernt upon the advice of the ministers and « new election 
held, xx io England, when an appeal to the constisuencies ix deemed 
necessary oF desirable, 


825. The Governments of Australia. — ‘Tho governments of 
the Australian colonies are uot different in principle, und are 


in Queensland and in New South Wales there is a nominated 
Legislative Council and an elected Legislative Assembly 5 but 
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Jamaica and Western Australia, whose nominated Executive: 
is associated with a Legislative Council in part elected, to: 
those like the Bahamas and Bermuda, in which the Councils 
are altogether elected, but which have no responsible ministry. 

828. Powers of Colonial Governors.—It is interesting to 
have the testimony of one of the most capable and ominent of 
English colonial administrators as to the relative desirability 
af the post of governor in a colony in which he ia governor 
indeed, with no ministers empowered to force their advice 
upon him, and in a colony where he muat play the unobtrusive 
part of constitutional monarch. Lord Elgin says with great 
confidence, in his Letters, that his position as governor of Can- 
ada was a position of greater official power than his position, 
previously held, as governor of Jamaica. THe declares his un- 
hesitating belief that there is “more room for the exercise of 
influence on the part of the governor" in such a colony as Can- 
ada, whore he must keep in the background and serupulously 
hood his ministers, than under any other arrangement that ever 
was before devised, although his influence there is of course 
“wholly moral—an influence of suasion, sympathy, and mod- 
eration, which softens the temper while it elevates the aims of 
Tocal polities.” This is but another way of stating the unques- 
tionable truth that it is easier as well as wiser, to govern with 
the consent and cooperation of the gorerned than without it— 
easier to role as a friend than as a master, 

829. India. —India stands in matters of government, a8 in 
vo many other respects, entirely apart from the rest of the 
British Empire, It is gaverned, through the instrumentality 
of its Governor-General and his Council, directly from London 
‘by a member of the Cabinet, the Secretary of State for India 
‘The Secretary of State is assisted by a Counctl of fifteen mem- 
‘bers appointed by the Crown from among persons who have re 
sided or served in India, Acting under the Secretary of State 

4 Letters and Journals of Lord Elgin, ed. by Theodore Walrond, Lowi, 
TETR, p. 126, 
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in English colonies, maintain a homogeneity and integration 
Doth of race and of institutions which have drawn the four parts 
of the world together under common influences, if they have 
not compacted thet fora common destiny. ‘Throughout Bu- 
rope reformers have copied English political arrangements ; 
the colonists have not copied them, they have extended and 
are perpetuating and perfecting them. 
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832, The English Occupation of America. — The political 
institutions of the United States aro in all their main features 
simply the political institutions of Kngland, as transplanted 
by English colonists in the courae of the two centuries which 
preecded our own, Worked out through a fresh development to 
new and characteristic forms. Though now posstasing so large 
an admixture of foreign blood, a large majority of the people 
of the United States ure still of British extraction ; and at first 
the settlements of New England and the Sonth contained no 
otherelement, In tho far North, in what is now Canada, there 
were French settlements; in Florida there were colonists from 
Spain, and at the mouth of the Mississippi also there was a 
French population; the Dutch had settled upon the Hudson 
and held the great port at itt mouth, and the Swedes had 
established themselves on the Delaware: all along the coast 
there was rivalry between the western nations af Europe for 
the possession of the new continent. But by steady and for 
the most part easy steps of aggression the English extended 
their domain and won the best regions of the great coast. New 
England, Virginia, and the Carolinas were mever seriously dis 
puted against them; and, these onve possessed, the interven- 
ing foreigner was yoon thrust out: so that the English power 
had presently a compact and centred mass which could not be 

it and whose ultimate expansion over the whole con- 
tinent it proved impossible to stay. England was not long in 


a 
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themselves was shallow and slow to yield roturns even to hard 
and assiduous toil; the climate was rigorous, with its long 
winters and ita bleak coast winds; every eitoumstance invited 
to close settlement and trade, to the intimate relationships of 
commerce and the adventures of seafaring rather than to the 
widespreading settlements characteristic of an ngricultural 


population. 

836. Tho fimt New Englanders, moreover, were religious 
refugees, They had loft the Old World to escapo the Old 
World's. persecutions and in omler to find independence of 
worship; they were establishing a church as well as acom- 
munity; they acted as organized congregations; their life was 
both spiritually and temporally organic. Close geographical 
association, therefore, such as was virtually forced upon them 
by the conditions of livelihood by which they found themselves 
constrained, accorded well with their higher social purposes. 
‘The church could be made, by such association, and 
was made, the vital nervecentre of their union: the minister 
was the ruling head of the community, and church momberahip: 
was in several of the settlements recognized aa identical with 
citizenship. 

837. The Separate Towns. — The several parts of the Now 
England coast were scttled hy quite independent groups af not= 
tlers,. ‘There was the Plymouth colony at Plymouth, and alto. 
gether distinct from it, the Massachusetts Bay colony at Salem 
and Charlestown, To the south of thease, founded by men dis- 
satisfied with the Massachusetts governmont, were Portsmouth, 
Newport, and Providence, in what is now Rhode Island. On 
the Connecticut river other wanderers from Massachusetts built 
Hartford and Windsor and Wethersfield. Saybrook, at the 
mouth of the Connecticut river, was settled direct from Eng- 
Jand; 80 also was the colony of New Haven, on the coast of 
Long Island Sound west of the Connecticut. From year to 
year tho planting of towna went diligently on: almost every 
town became the prolific mother of towns, which either sprang 
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of course none of the elaborated class priviloge that narrowed 


careful account of their actions to the body which elected 
them. Generally the most important of these officers were 
called Selectmen, — men selected by the town meeting to carry 
‘on the necessary public business of the community, —and 
these Selectmen stood in the closest relations of counsel and 
responsibility to the town meeting. In the onrliest times the 
franchise was resteleted, in Massachusetts and New Haven at 
least, to those who were church members, and many were ex- 
Shey hes om partion tn garment bat 
éven under such circumstances there was real and effective 

‘The towns lacked neither vitality nor energy, 
for they did not lack liberty, In the late days when great cities 
grow up, the simple township system had to be ubandomed in 
part; as the colonies expanded, too, they gained in enorgy and 
vitality as wholes, and their component parts, the towns, fell 
‘by degrees to a place of leas oxclusive importance in colonial 
affairs; but thie basis of the township was never lost and is to- 


into the groupings which constituted the later colonies other 
areas of government of course came into uso, 

‘were, for judicial purposes, combined into counties, and by 
various other means of organization a new nexus was given to. 
the several parts of the now extended state, From the first 
the colonists had their “general courts,” their central legisla- 
five assemblies representative of the freemen, To these 


. As the colonies grew, their growth but 

strengthened their assemblies: if was in the common ruling 

: iom of these that the union of the several parts of cach. 
y made real and lasting. 
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$45, Virginia's Colonial Assembly. —‘The vital contre of 
tho political life of the colony was her representative assembly. 
So early as 1619, but twelve years after the foundation of the 
colony (1607), the Virginia Company, then still in control, had 
called together in the colony, through its governor, an assembly 
representing the plantations then existing, which were in this 
‘way treated as independent corporations entitled to a represen- 
tative voice in colonial affaixs, Later years saw the Aasembly 
developed upon the basis of a representation by towns, hans 
dreds, and plantations: and even after the governors sent out 
hy the Company had been supplanted by royal governors this 

ive body, this House of Burgesses, as it came to he 
styled, continned to exist, and to wax strong in control, Whe 
first Assembly, that of 1619, had sat in joint session with the 
governor and his council, but the more fully developed assem= 
bly of later times sat apart as a distinct and independent: body. 
It was this elective representation in the government of the 
colony which made and kept Virginia a vital political unit, 
with a real organic life and feeling. 

‘846, The constitutions af the other southern colonies 
corresponded in all essential features with the constitution of 
Virginia. They, too, had the county system and the general 
representation in a central assembly, combined with governors 
and councils appointed by the Crown. All save Maryland. 
Her constitution differed from the others mainly in this, that 
in place of the king stood a ‘proprietor’ to whom the fullest 
prerogatives of government had been granted. 

847. The Middle Colonies hal a mixed population, New 
York had been New Netherland, and the Delaware had been 
first settled by the Swedes and then conquered by the Dutch. 
‘When the territory, which was to comprise New York, New 
Jersey, Delaware, and Pennsylvania, fell into the hands of 
the English the foreign element was not displaced but merely 
dominated ; und to a large extent it kept its local peculiarities 
of institution. For the rest, the English settlers of the region 


<= 
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from London, where the members of the Company, who were 
active liberals and therefore not very active courtiers, pres 
ently got into trouble with the government and had both their 
charter and their colony taken away from them. The Massa- 
chusetts Company, on the other hand, itself came to America, 
and, almost unobserved by the powers in London, erected some- 
thing very like a separate state on the new continent, Its 
charter was received in 1620; in 1690 it emigrated, governor, 
directors, charter, and all, to America, bringing a numerous 
Body of settlers, founded Boston and Cambridge, and put 
quietly into operntion the complete machinery of government 
which it had brought with it. It created not u little stir in 
official circles in Eugland when it was discovered that the 
Company which had been given rights of settlement on the 
New England coast had left the country and was building a 
flourishing semi-independent state on its territories ; bub small, 
colonies ut a great distance could not long retain the atten- 
tion of busy politicians in London, and nothing was done then 
todestroy the bold arrangement, Futal collision with the home 
government could not, however, it turned out, be permanently, 
or even long avoided by the aggressive, self-willed ruler of 
‘the Massachusetts Company. Many of the laws which they 
passed did not please the Crown, —particularly those which 
fet up an exclusive religion and tolerated no other; they would 
‘not change their laws at the Crown's bidding; and, though the 
evil day was postponed, it came at last. In 1684 the contest 
‘between Crown and colony came to a head, and the charter of 
the Massachusetts Company was annulled, Before a change 
could be effected in the government, indeed, the king, Charles 
TL, died, and during the troublous reign of James IL. the eolo- 
nista quictly reaumed their charter privileges ; but in 1602 the 
of William and Mary was ready to deal with them, 

and a new form of colonial organization was forced upon them, 
y were compelled to take a governor from the king; the 
‘the judicial officers of the colony and 
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1818. Her shrewdness, her arts of timely concession, and her 
inoffensive size enabled her to turn away from herself each 
successive danger of forfeiture, 


sagacious management. a 

Tiama, the energetic leader of settlement in that region, obtained 
a charter from Parliament in 1644, which was confirmed in 
1654, and replwed by a new charter, from Charles IL, in 1663, 
the year after Connecticut obtained its legal privileges through 
the instrumentality of Winthrop. As New Haven and Con- 
necticut were joined by Winthrop’s charter, so were the towns 
‘of the Rhode Island country united by the charters obtained 
by Williams, under the style “Rhode Island and Providence 
Plantations,’ —a title which is still the full official name of 
the state, The charter of "6 was retained by the people of 
Rhode Island even longer than the people of Connecticut, re- 
tained theirs. It was not radically changed until 1842. 

851, Proprictary Governments. — The governments of 
almost all the other colonies were at first ‘proprietary! ; 
those of Maryland, Pennsylvania, and Delaware remained pro~ 
prietary until the Revolution. Maryland was granted to the 
Calverts, Lords Baltimore; Pennsylvanio and Delaware were 
both included in the grant to William Penn; New York was 
bestowed upon James, Duke of York, upon whose ascension of 
the throne, aa James TL, it became an immediate province of 
the Crown; New Jersey, originally a part of New York, was 
first bestowed by the Dake of York on Lord John Berkeley 
and Sir John Carteret, was afterwards divided, then sold in 
part, and finally surrendered to the Crown (1702) ; the Caro- 
linas and Georgia in the same way, given at first to propri- 
etors, passed very soon into the hands of the royal govern- 
ment, New Hampshire, after several attempts to unite with 
Massachusetts, fell quietly into the status of a royal colony, 
without having had either a charter or a proprietary stage 
of existence, 


—— 
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ecedingly resembling parliament, in all their forms, fanotions, and 
pomers, that it was impossible they should not imbibe some opinion of 
‘® similar wuthority. 

“At the firet designation of these assemblies, they were probably 
‘not intended for anything mote (nor perhaps did they think themselves 
‘mach higher) than the municipal corporations within this stand, to 
which some at present love to compare them. But nothing in progres: 
‘sion can reat on its original plan. . . . Therefore, as the colonies pros- 
‘peted and Increased toa numerous and mighty people, spreading over 
‘A very grout tract of the globe, it was natural that they should sttribute 
to amemblies 40 respectable in their formal constitution some part of 
the dignity of the grent nations which they represented. No longer 
Rae cer lap anal moan cas toc pasta pecan 
‘whatsoever. They levied money, not for parochial purposes, but 
Pega gosta tala oe tlle ol od aden ehecghea 
parliament, to which they approached every day more and more nearly, 
+ + « Things could not be otherwise; and English colonic must be had 
on there terms, or not had at all, fn the meantime neither party felt 
any [noonvenience from thiy double logislature,! to which they lind heen 
forme by imperceptible habits, and old custom, the greak eupport of 
all the governments in the world, ‘Though these two legislatures wore 
sometimes found perhaps performing the very same functions, they did 
‘Hot vory grossly or systematically clash. ... A regular revenue, by the 
‘authority of Parliament, for the support of olvil and military establish~ 
ments, seems not to have been thought of antil the colonies were too 
prowd to submit, too strong to be forced, too enlightened not to see all 
‘the consequences which must arise from much a #ystem."* 


855. In such assertions of a right of parliamentary self-gov- 
ernment it might be expected that the charter colonies would 
bo most forward; but, as a matter of fact, such was not the 
case. Massachusetts was ever, indeed, very stubbornly and 
horoieally attached to her liberties, but the royal colony of 
Virginia was not a whit behind her, Tho assemblies of the 
royal colonies, no loss than those of the charter governments, 
early, and as if by an instinot and habit common to the race, de- 


1 The logislature of England, /«., nod @ colonial legistature. 
#0 Tetter to the Sheriffs of Bristol," Works (ed, Boston, 1880), Vol 18, 


il 
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of interest as between colony and colony, they one and all 


wanted the same revolution: almost without hesitation they ran 
together to co-operate by the sume means for the same ends; 
they did not so much make a common cause as have a common 
cause from the first, ‘The real concrete case of revolution, 30 
to say, was made ap between England aod Massachusetts: to 
the politicians in the mother eountry it seemed possible to di- 
vide the colonies on grounds of self-interest: apparently colo- 
nies so utterly different in every outward aspect, so strongly 
contrasted in actual economic condition as Massachusetts and 
Virginia, could easily be played off against one another, But 
we now know how little foundation of fact such » view had. 
Boston's trade was offered to Salem, her commercial rival, as a 
bait to catoh Salem's acquiescence in the iniquitous Boston 
Port Bill which shut Boston off from all trade; but Salem 
would not have it: what was to prevent similar treatment of 
herself in the fature? More striking still, distant Virginia 
sounded the call to revolution in behalf of Massachusetts: the 
contest was political, ehe clearly perceived, mot economical, — 
a contest of principle, not a contest for any temporary interest 

or momentary wivantage; from the point of view of polities 
Massachusetts’ quarrel wax Virginia's also, Virginia spoko at 
once, therefore, and as a leader, for combination, for a joint 
resistance to the aggressions of the home government, and at 
length for independence and a perpetual union between the 
colonies. For the shortest possible time did the struggle nm 
mitin local ; immediately it became ‘continental.’ 

858. American ae compared with English Constitutional 
Development. — There was in this development of self-govern- 
mont in Amorica a certain very close resemblance to the devel- 
opment of self-government in England; but there wore also 
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states, of course, union was from the first distinctly federative, 
matter of concession and contract, They were united in on- 
tirely voluntury: association, ax of course the Saxon kingdoms 


‘wore not. 
860, Conscious Development of Institutions in America. 
their 


of their institutions was conscious and deliberate. ‘Tho royal 
pie like Sea propelainsy. wud. he sharias eslases. eeeaee! 

their rights of self-governmont under written grants of privi- 
Joge from the Crown: their institutions grew within the areca: 
‘of written constituent law; from the first they hud definite 
written ‘constitutions’ wherein the general fabric of their gov- 
ermments was outlined. Constitution by written law, there 

habits 


glance to Great Britain their solf-constitution, aa independent 
political bodies, took the shape of @ recasting of their colonial 
constitutions simply; Rhode Island and Connecticut, as we 
have seen, did not even find it necessary to change their char 
ters in any important particular: they already chose their own 
governors and officials as well ax made their own lawa, ‘The 
othor colonies, with little more trouble, found adequate means 
of self-government in changes which involved hardly more 
than substituting the authority of the people for the authority 
of the English Crown. But the charter, the written constite 
uent law, was retained as of course: the new governments had 
their charters which emanated from the people, as the old goy- 
ernments had had theirs given by the king. Popular conven- 
tions took the place of the Privy Council. ‘The colonists were 
basen He panpond ey. sees silyl 
sine Mbeie Soemte tabitual gonstibntionsl ise 
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to the constituent states: they were from the first a rope of 
sand which could bind no one. They did little more than 
Jogitimate the Continental Congress, Under them the powers 
of the Confederation were to be exercised by its Congress; its 
only executive or judicial organs were to be mere committees 


the will of the states, being permittod no effective will of its 
own, ‘The Articles were searcely more than an international 
convention, 

460, The Articles of Confederation formally vested the exercive 
of fedora! functions in a Congross just such ss the Continental Con: 
greates had beon, — a Congress, that is, consisting of delegates from the 
several states, and in whose decisions the states were to have an also 
Jutely equal voice, No state, it was arranged, should have her rote in 
‘the Congress unless represented hy at least two delegates, and no state, 
‘on the otter hand, was to be entitled to send more than seven delogmtus ; 
hethcr she sent two or seven, however, her vote was to be single rote. 
‘upon which her deleyatos were to agree. ‘The government thus eon 
stituted was officially Roown as “The United States in Congress as 
sembled.” For the exercise of representative functions it was very 
Mborally and completely equipped. To tk the {ndependonce of the 
several states in dealing with foreign powers wax entirely subordinated. 
Te alone was to conduct all international corrorpondence and sanction 
‘all international agreomonts; it was to control the army and navy of 
the Confederation ; it was to preside over federal finances, doing all 
horrowing and all spending chat might be necessary for the purposes of 
the common government; it was to determine the valuo of current coin 
‘and the standarde of wolghts and monsures; it was to be arbitrator 
Jn disputes between the states; in brief, it was to be the single and 
dominant authority for all the graver common Interests of the eon- 
‘tituent states: ite representative position was eminent and complete. 

867, ‘Weakness of the Confederation — But it was given absow 
lutely no executive power, and was therefore helpless and contemptible, 
Te could take no important resolution without the difficult concurrence 
‘of nine states, —a concurrence made all tho more dificult by the fact 
‘that the removal of the presure of the war with Kngland very greatly 
abated the intoroat of the states in the funetions of the central Con- 
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‘there must be central government. The Confederation, there- 
fore, was no real advance upon the old Continental Congresses. 
Before a single decade bad passed over the new government 
with its fainspoken Articles a new union had been erected and 
the real history of the United States begun. 

$69. The Constitution: Colonial Precedents. —The jrres- 
ent Constitution erects a very different government: it ix the 
charter of « federal state, which bas a commanding law and an 
independent power of its own, whose Constitution and law are 
‘the supreme law of the land. The Convention which framed 
tho now constitution met in Philadelphia in May, 4787, and 
fused together over the slow fires of prolonged debate the ele- 
ments of English and colonial precedent which were to consti- 
tute the government of the United States, In the debates of 
that Convention during that memorable summer are to be read 
the particulars of the translation of English precedent into 
American practice made during the formative colonial period. 
Through tho instrumentality of the able men who composed: 
that extraordinary assembly, the government of the United 
States was fitted out with the full experience of the colonies 
and of the revolutionary states” It was arranged that the 
legislature of the new federal government should consist of 
two honses, not in direct imitation of the English system, 
whose House of Lords we did not, of course, have the mate 
rials for reproducing, but in conformity with un almost univer- 
sal examplo act by the states. A single state furnished the 
procedent in accordance with which a real difference of ehar- 
soter was given to the two houses, The lower house of the 
Connecticut: legislature wae constituted by an equal represen- 


‘In doveribing the work of the Convention I follow here Professor 
Alexander sfohioston’s clear exposition given in the New Prinevion Review 
for September, 1887, under the title “The First Century of the Con 
stitation.” A convenient brief survey af the chief features of the state 
constitutions at thé time of the formation of the prosent government of che 
Union may be found in Lildreth, Vol. 11L., Chap. XLIY. 


a 
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‘the United States tui long had a prototype in the Judicial 
Committee af the Pri fica a 





ion: they were giving Congress the powers for lack of 
whi ‘the Congress of the Confederation had proved helpless 
and Tt was only when they caso to construct the 
anachinery for the olection of the President that they left the 
Geld of American experience and English example und devised 
_ af arrangement which was so original that it was destined to 
break down almost as soon us it was put in operation, 
871, This goncral etatoment of the bronder features of the solurtive 
‘of the Convention will suffice for the presents other mare 
"particular references to state prucedent and experience may be mile iN 
eeteee = eemeacins ht our Torte deseo ot guerre 
‘Twish in these parngrapl only to. fx the attention of the stustent hye 
“way of clarifying preparation, upon the instructive {aot ut the work 
‘of the Convention wan « work of selection, not a work of ereativn, and 
‘that the succes of their work was not a success of |nvention, Always 
‘moat dangerous in government, but « of Judgmwat, of seleotive: 
‘wisdom, of practical snguoliy,— tho only sort of snocowe ty polition 
which can ever be made permancot. 
‘$72. Character of the New Government. — It is owe of 
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which we sce to have been the salvation of the country. Even 
those who helped make it and who worked most sincerely for 


apported $8 with ardent purpose idl austaiasd bps; bout for 
the averages citizen, who was not in the least degree philo- 
sophic, it was at first an object of quite unexoit 

tion. It was for his state, each man felt, that his blood and 
treasure had been poured out: it was that Massachusetts and 
Virginia might be free that the war had been fought, not that 


875. Barly ‘Tolerance for ‘Threats of Secession: —Th- is 
hy this frame of mind on the part of the first: generation that 
knew the present constitution that we must explain the un 
doubted early tolerance for threats of secession, ‘The Union 
was too young to be sacred ; the self-love of the states was too 
pronounced to be averse from the idea that complete state 
independence might at any time be resumed. Discontent in 
any quarter was the signal for significant hints at possible 
withdrawal. As the new system lived on from year to year 
and from year to year approved itself strong and effective it 
Decatne respected; as it gathered dignity and force regard wax 
added to respect, until at last the federal government became 
srallying contro for great parties moved by genuine national 
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orate, as they were before long more briefly described, — had 
the advantage of a corresponding change in public opinion. 
porns adem de tele ee ia tag 
Expansion, and War aid the National Idea. 
pias a eleicernet erghied anh ap tsateie 2 
little or nothing of the people of tho other sections, separate. 
ness of fooling and localness of view continued to exist and to 
exercis# a controlling force; the majority of the people contin= 
ued to put the states before the nation in their thoughts and 
to demand more or loss punctilious regard for state proroga 
tives, But when railroads began to be built and to multiply; 
when people from all parts of the Union began te go out and 
settle the Weat together; when seeing each other and 
with each other began te make the people of all the atates very 
much alike in most of the greater things of habit and institie 
tion, and even in most of the smaller things of opinion and con» 
duet; when new states which had grown up in the West with= 
cut any of the old conservative colonial traditions began to be 
admitted to the Union in increasing numbers, regarding them- 
selves as born in and of the Union; when « second war with 
‘Bngland and a hot struggle with Mexico had tested the gov- 
ernment and strengthened 4 sentiment of national patriotism, 
—then at length it began to be very generally thought that 
the Federalists had been right after all; that the federal gov« 
ernment ought to come first in consideration, even at the cost 
of some state pride. 
‘879. Slavery stands in the Way of Nationality. —What 
stood most in the way of the universal growth of this sort of 
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eral power: their prerogatives are as essential to our ayetem 
aa ever,—are indeed becoming more and more essential to it 
from year to yenr as the already vastly complex organiam of 
the nation expands. But, instead of roganding the government: 
of the United States ond the government of a state as two 
governments, as our fathers did, we now regard them, —if we 
may make a matter-of-fact analysis of our working views in 
politics, —ag two parta of one and the same government, two 
complementary parts of a single system. The valye of the plan 
of government which our statesmen adopted at the first, the 
plan of functions divided between national and state author- 
ities, has abated not a whit: we are only a little less anxious 
about the clearncas of the lines of division. ‘Nhe national 
government still has its charter, somewhat enlarged since the 
war, but substantially the same document as of old; and the 
national authorities must still confine themselves to measures 
within the sanction of that charter: the state governments, 
too, still have their charters, and gtill have valid claim to all 
powers not specifically delegated to the government of the 
Union. Liberal construction of the federal charter the nation 
‘wants, but not a false construction of it. ‘The nation 

comes before the states in honor and importance, not because 
it is more important than they are, bat beeause it is allimpor- 
tant to them and to the maintenance of every principle of 
government which we have established and now eherish. The 
national government is the organi frame of the states: it hay 
enabled, and still enables, them to exist. 

‘882. Present Character of the Government of the Union. 
—Tt ja perhaps most in accordance with the accomplished 
results of our national development to describe the government 
of the United States, not as a dual government, but as a double 
government, so complete is the present integration of its state 
and federal parts. Government with us has ceased to be plural 
and has become singalar, the government of the United States: 
distinct as are its parts, they are not separate, For the sake of 


—_= 
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tons of the states, agencies delegated to do the daily work of 
government, But, of course, there is no. such relationship 
between the federal government and the states. ‘They are nob 
administrative divisions but constituent members of the Union, 
co-ordinate with the Union in their powers, in no sense subject 
to it in their appropriate spheres. ‘They are exeluded, indeed, 
by the federal Constitution from the exercise of certain func 
tions, but the groat and all-important: functions whieb they do 
exercise are not given them by that Constitution: they are ex- 
ercised, on the contrary, veperiine coenploteatpelnatoles eee 
ingwish 


of a state and the government of the Union. 








Cuanacrix, Oxcaxs, Axo Foxctiows oy rink Gramm 


‘885. The States properly come first sdescriptionio® thie 
-of this country, not only because it was in conferm= 

ity with state models and precedents that the federal govern« 
the great bulk of the business of government still rests with 
the state authorities; because the states still carry by far the 


our states have given to’the goverment which binds them to- 


gether their own forms of constitution; but even more than 
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‘888. The functions of the state courts with regard to the 
interpretation of federal law vory forcibly illustrate tho arljuat- 
‘ments of our system, If in any case brought in m state court the 
Nisa fale @uatiar esti tae lam tntateed le Oa ead ele 
‘violation of the Constitution of the United States, the court inay freely 
ive Be Jedguavat upon Ci quattien, und 12 Tis Yodan be al Wee Ey) 

judgment when 


ogarded ax a thing apart from the law of » state, too sacred to be 

dy any but the foderml courte, its specially constituted 
"guardians; it ix m part of state Jaw and the state courte may declare 
‘and apply tt principles, Bat of course in the last resort the federnl 
‘courts are themsclves to shicld it from m too Iibernt oF too projudived 
Judgment by state judges, who may very concelrably be interested to 
‘Yindieate the statutes of their state as against any objections drawn 
froin the law of the Union, oth for the sake of making (t uniform 
and for the take of keoping it aupremo must fedoral law receive its final 
‘adjudication in its own courts, 


being intrinsically powers of the greatest importance, they are 
made the more imposing in the Constitution by the fact of 
their being sot forth in an exhaustive list. The residuum of 
powers that remains to the states, consisting as it does of une 
goumerated items, is of course vague, and because vague seems 
‘unimportant by comparison. A moment's examination of this 
residuum however, 1 moment's consideration of its contents, 
puts a very different face on the matter. It is worth while 
for the sake of an adequate understanding of the real division 
of powors under our government to give to the powers remain- 
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these prohibitions obviously curtail scarcely at all the sphere 
which the states would in any case normally occupy within 
‘the scheme of federal union, 


prerogatives y 8 
soom small enough, All the civil and religious rights of our 
citizens depend upon state legislation; the education of the 
people is in the care of the states; with them rests the regula- 
tion of tho suffrage; they prescribe the rules of marriage, the 
logal relations of husband and wife, of parent und child; they 
determine the powors of masters over servants and the whole 
law of principal and agent, which is eo vital a matter in all 
‘business transactions; they regulate partnership, debt and 
credit, insurance ; they constitute all corporations, both private. 
and municipal, except such as specially fulfil the financial or 
other specific functions of the federal government; they con- 
trol the poasossion, distribution, and use of property, the excr 
cise of trades, and all contract relations; and they formulate 
and adzminister all criminal law, except only that which con- 
cerns crimes committed against the United States, on the high 
a¢a8, or against the law of nations. Space would fail in which 
to enumerate the particulars of this yaat range of power; to 
detail its parte would be to catalogue all social and business 
relationships, to examine all the foundations of law and orden. 


‘803. A striking HMlusteation of the preponderant part played by state 
law under our system is sapplicd in the surprising fact that only one 
‘out of the dozen greatest subjects of legislation which havo engaged 
the public mind in England during the prevent century would have come 
within the powers of the federal government under the Constitution ae 
It stood before the war, only two under the Constitution ax it wtands 
since the aidition of the war amendments, 1 auppose that I am justi- 
‘lod in singling out as theso twelve greatost subjects of logislation 

1: Catholic emancipation, parliamentary reform, the abolition 
cof the ws, the eeform of municipal 

the admission af the Jews to 

chureh, the alteration of 
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‘or misgiving the ficld usually reserved for the aetion of legis- 
lative bodies. 

895, Distrust of Legislation.—The motive, of course, is 
dissatisfaction with logislation, distrust of legislators, a wish 
to secure for certain classes of law a greater permanoney and 
‘stability than is vouchsafed to statutes, which stand in con- 
stant peril of repeal. A further motive is the desire to give 
to such laws the sanction of a popular vote. The practice has 
its analogies to the Swiss Referendum (ocos. 821, 567). Tt is 
the almost universal practice throughout the Union to submit 
constitutional provisions to a vote of the people; and the non- 
constitutional provisions which are becoming so common in 
our constitutions are virtually only ordinary laws submitted 
to popular sanction and so placed, along with the rest of the 
instrament of which they form incongruous parts, beyond the 
Tiability of being changed otherwise than through the acquics- 
cence of the same ultimate authority, ‘The practice porhaps 
discovers a tendency towards devising means for making all 
very important legal provisions dependent upon direct popular 
participation in the act of enactment. 

800. ‘The objections to the practioe ary ax obvious as thay are 
weighty. Genern! outlines of organization, such as the Constitution of 
‘the United States contains, may be made to stand without essential 
altorntion for long periods together; but in proportion as constitutions 
‘make provision for interests whose nspects must change from time to 
time with changing circumstance, they enter the domain of each law ae 
must be subject to constant modification and adaptation. Not only 
must the distinctions between constitutional and ordinary Jaw hitherto 
‘rooognized and valued tond to bo fatally obscured, but the much to be 
desired stability of constitutional proviaions must in great part be se 
rificed, ‘Those constitutions which contain the lergest amount of extra~ 
‘neous matter, which does not concern at all the structure or functions 
‘of government, but only private or particular interests, must of course, 
hhowerer carefully drawn, prove subject to most frequent change. In 


‘will become with us only a cumbrous mode of legislation. 
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‘Prance, constitutional amendment differs from legislation. 
‘only in this, that tho two chambers must sit together at Versailles, ne = 
single National Assembly, when passing laws which affect the constitu: 
tion (we. 218). In Germany constitutinanl awendinent differs from 
‘ordinary legislation only in the number of votes roqaired for the pas 
‘age of a amendment throagh the Rundexrath, in which fourteen nega 
ive votes will defeat it (secs, 404, 406, u.). In the United States, 


Action to effect it. Tho people have always « voice, 


900. Preliminary Steps of Amendment. —Legislatures, 
with us, may not undertake any genoral revision of the funda- 
mental law. In case & general revision of a state constitution 
is sought to be effected, the legislature is empowered to pro 
pose the calling of a popular convention to be chosen specially 
for the purpose; the question whether or not such a conyen- 
tion shall be called must be submitted to the people; if they 
vote for its being summoned, it is elected by the usual suffrage 5 
it meets and undertakes the revision, arid then submits the 
results of its Tabors to the popular vote, which say either 
accept those results, or reject them and fall back upon the old 
constitutional arrangements, 


Ta very many states a proponition for the calling of such conse 


tional provisions. In some of the states a mere majority vote 
suffices for the preliminary adoption of amendments by the 
legislature, though in most larger majorities, ranging from 
three-fifths of a quorum to two-thirds of the elected mambers 


of each house, must be obtained, But in almost all cases 
eeeemeoancne tomt Sloe» 8 vote of the people being mate 








development. r 
forces, When the Constitution of the Union was framed the 


ie divi 
i Raney industrial regions. ey 


905, neeare pr mernerre this diversity 
and multiformity of law almost fatally affects the deepest and 
most abiding interests of the national life. Above all things 
else, it hus touched the marriage relation, that taproot of all 
social growth, with a doadly corruption, Not only bas the 


Ts has decome possibile for either party to m marriage to go into 
another state and, without acquiring there even x legal residence, obtain 
from ite courte a routine divorce because the othor party has not 
“answered a summons to defence published only in the state in whieh 


pra 
af the person for whom it is intended, 





a 
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formly and simply regulated throughout the Union, that vari- 
ous extensions of the sphere of the federal government have: 
been proposed by sanguine reformers, who woulil have all ine 
terests which noed for their advancement uniform rales of law 
given over to the care of Congress by constitutional amendment. 
910, Evils of the Case easily exaggerated. —Of course the 
extent of the legal friction and confasion complained of may 
easily be exaggerated. It is in most cases a confusion of detail 
and of procedure rather than of principle or substance, and has 
mom exnsperations for the lawyer than for the layman. Une 
there is vastly more uniformity than diversity. 
‘All the states, as T have atid, have built up their law upon the 
ancient and common foundation of the Common Law of Eng- 
land, the new states borrowing their logislation in great part 
from the old. Nothing could afford clearer evidence of this 
than the freedom with which, in the courts of nearly every 
state in the Union, the decisions af the courts of the other 
states, and even the decisions of English courts, are cited 
as suggestive or illustrative, sometimes also as authoritative, 
precedent. Everywhere, for instance, the laws of property 
rest npon the sume bases of legal principle, and 
those Inws have been similarly freed from the burdens and in- 
‘equalities of the older system from which they have been 
derived. Everywhere there is the same facility of transfer, 
‘the same virtual abolition of all the feudal ebaracteristios of 
tenure, the same separation between the property interests of 
man and wift, the same general rules as to liens and other 
claims on property, the same principles of tenancy, of dispo- 
sition by will, of intestate inheritance, and of dower, Every 
whore, too, contracts, common carriage, sales, negotiable paper, 
partnership, rest upon similar principles of practically uni 
versal recognition. We feel the conflicts, because we suffer 
‘under their vexations ; while we fail to realize and appreciate 
the uniformities because they are normal and have 0 
seem matters of course. It must be 











THE GOVERNMENT OF THE UNITED sTATEs, 497 


where it does exist, is exclusive of all interference by the 
states. Federal law controls all navigable waters which con~ 
stitute natural highways of interstate traffic or interoourse, 
whether directly or only through their connections; it extends 
to such waters, not only, but also to the control of the means 
by which commence must cross them in its land passage, to 
the construction, that is, of bridges over navigable waters for 
the facilitation of land traffic. It excludes every state tax or 
license law, every state regulation whatever, that in any way 
Se a oe ee ese Dea ee 
metce or intercourse between the states. 

M15. Posts and Telegraphs. —J)irectly sappiemieniag ts 
the power of Congress over inter-state commerce is its power to: 
establish post-offives and post-roads. ‘This has been 
to bestow upon Congress the right to facilitate telegraphic inter 
course between the states by taking measures to break down 
exclusive privileges granted by a state; and it must undonktedly 
‘be taken as rounding ont to a perfect wholeness the control 
of the general government over the means of communication 
between state and state, 

914, Of course, t00, this ie a Jurisdiction which must necessarily ad- 
‘vance with lengthening atrides as the movements of our already vast 
commerce become yearly even wider stit| and more rapid. Tt has been 
mado, indeod, to carry also a promixe ovon of federal ownership af the 
tolegraph system of the country, and of a very much more extensive 
regulation of railway management stun hee yet been werttured upon, 
‘The mont significant step yet taken was, af course, the creation, in 1887, 
of an Interstate Commerce Commission churged with the preventlon of 
‘unjust discriminations in railroad utes either for freight oF passage, 
‘Thie Commission has already become one of tho mast important judi- 
clal bodies of the nation, and ilustrates a sery important experiment 
in federal control (seo, 1120). 


915. Citizensh{p—Citimnship in the United States illie 
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ship, and anls Loewe cies oipsen sve 88 Sar cesar se raMy 
Immunities of oltizenship. ‘The 


of its own choosing, provided auly that thone terms be not inconsistent 

with « republican form of government (seo. 987), 

918, Naturalization. — Naturalization is the name given to 
tho acquirement of citizenship by an alien, The power to pre- 
aoribe uniform rules of naturalization resta with Congress alone, 
by grant of the Constitution, The states cannot make rules 
of their own in the matter, though they may, singularly and 
inconsistently cnough, admit to the privileges of citizenship, 
on what terms they please (ace $37}. ‘The national natural- 
{zation law requires that the person who wishes to become a. 
citizen must apply to a court of law in the state or territory in 
which he desires to exercise the rights of citizenship for formal 
papers declaring him a legal citizen; that befor receiving such 
papers he must take oath to be an orderly and loyal citizen and 
renounce any title of nobility he may have held; and that in 
order to obtain auch papers he must have lived in the United 
States at least five years, and in the state or territory in which 
eases appllention ab leno con Yani endln} aed Ore 
before his application he must have declared in court 
oath his intention to become a naturalized citizen, 

Tks not necessary for # person who camp into the United States to 
ive three yearn before coming of age To make such a sworn declaration 
of his intention to become a citizen. If » man who has made sworn 
declaration In due form of uch intention divs before taking out bin 
papers of naturalization, his widow and minor children may become 
citizens by merely taking the necessary oath of citizenship at the proper 
time, ‘The children of persons who become naturalized, if they live in 
thy United States, and are under twenty-one years of age when thelr 
Parents take the oath of citizcnship, become citizens by vinwe of the 
‘naturalization of their parents. 

(19. In Germany and Switzerland, it will be remembered, the 
‘states individually admit to citizenship on thelr own terms, and stato 
eltizenship carries with it federal cltimnship (seo 437, 628), ‘The 
‘European states bave not, however, any of the probleuse of naturalian- 
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general terms, to possess all law-making powers nat given to Cons 
gress. But this is by no means a complete statement of the case. 
‘State constitutions contain strict limitations of power no less 
than does the Constitution of the United States. Some powers 
there are which are altogether withheld: they cannot under 
vur system be exercised by any existing »authority: they have 
been granted neither to Congress nor to the ogislatures of the 
states. Such, forexample, is the power to grant to any person. 
or class of persons exclusive potitieal privileges or immunities, 
the power to bestow hereditary privileges or honors, and the 
power to abridge in any way the equal rights to life, liberty, 
and property which all our state constitutions are earcful to set 
forth in more or less elaborate Bills of Rights These may 
safely be said, however, to be powers which no state Ingislature 
would dream of exercising, inasmuch as they would have to be 
exercised, if exercised at all, in the face of a public opinion 
whieh would certainly refuse reelection to any legislator who: 
should violate the principles of republican government 40 
strenuously worked out in our history, from Magna Charta 
down, nod now so warmly cherished ‘by all classes of our poo- 
ple that no denial of them could stand upon our statute books 

ingle twelvemouth. These are merely limitations put upon 


‘0 cositrol tho action of legislatures within the sphere of their 
proper and undoubted powers, and unquestionably based upon 
Siemueral distrust ofthe wisicos, if cot of the hanoety, ‘of lee 
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927. ‘State Legislatures not Sovereign Bodies. —It will 


are iuomaking bodies acting. within tho gilts of 
charters, aud by these charters in most cases very strictly cir 
cumseribed in their action, It is this fact which gives so 
unique a place of power under our system to the courts, the 
authoritative interproters of the fundamental law to which all 


lature consists of two houses, a senate aud house of represen- 
tutives, and in most of them the term of senators ix four yeurs, 
that of representatives two yours, one-half of the senate being 
renewed every two years at the general elections, There is 
no such difference in character, however, between the two 
houses of the state legislatures as exists between the Senate 
and the House of Representatives of the United States. Con- 
necticut, as we have seen (sec. 869), furnished the suggestion 


upon which the framers of the federal constitution acted in 
deviding upon the busis and character of representation in the 
two federal houses; for in the Connecticut legislature of that 


Even Connecticut hag now abandoned this arrangement, how- 
ever, and in almost all the states representation in both houses 
is based directly upon population, the only difference betweon. 
‘the senate und house being that the senate consists of fower 
members representing larger districts. Often, for instance, 
each county of a stato is entitled to send several representa- 
tives to the lower houso of the legislature, while several coun- 
tles are combined to form # senatorial district, 

920, Reasons for Two Houses in State Logialaturea. — There 

My Soaeaeamy, oa 
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082, ‘Terms of Scnators and Representatives. — Among the older 
states of the onion there is 8 more povicenble variety of aw as 10 the 
‘rms of senators and representatives than i¢ to bo found on a compari: 
son of the constitutions of the newer states, In Massachusetts and 
Rhode Island, for instance, the term of both senators and representa 
tives Ia a single year only, In New Jersey senators are elected for 
thrve yours, one-third of the senate being renowod evury year at the 
election for representntives, whose term in New Jerecy is but one year, 
‘A Jarge number of the states, however, both new and old, thmit the term 
of acnators to two yours, the term of representatives: while in Lowisl- 
‘ana representatives are given the same terin as senators, namely, four 
oars, 

093, Namen of the Houses. —There is some varioty among the 
states as regards the name by which the lower house of the logislature 
deksora Jn Yow Tock the apslar 






Ihowses taken together. 


934, The qualifications required of senators and represen 
tatives vary widely in the different states, but not in any essen 
tinl point of principle, It is universally required, for example, 
that members of the legislature shall be citizens; it is very 
generally required that they shall be residents of the states, 
sometimes that they shall be residents of the distriets, for 
which they are elected; and it is in almost all cases required 
that amember of the legislature shall have reached a certain 
aye. Variety appears in these provisions only in respect of 
particnlars, of details, as to the length of time citizenship or 
residence shall have been acquired before election, the particu- 
lar age necessary, ete. 

‘The age required varios in cho ease of senators from twenty-one to 

Dipyirans ix case of representatives from twenty-one to twenty 


Only in Delaware is a property qualification preseribed. In 
that state no one can be a senator who is not possussed of 
freehold estate of two hundred acres or of personal or mixed 
estate worth £1000. 


—— 
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and ten states grant it to every male citizen or ‘inhabitant? 
of voting age. The laws of almost all the states require resi« 
dence in the state for a certain length of time previous to the 
olection in which tho privilege is sought to be exersined (tho 
period varies all the way from three months to two years and 
rt eal areal meee baa most require a 

shart deems ppharae mp eaid does privi- 
lege is to be exercised; some a certain length of residence in 
the voting precinct. Many states require all voters to have 
paid certain taxes; but no state has a property qualification 
properly so-called, 

988. In Connecticut and Massachusetts the suffrage ix confined to 
those who can read the Inws of the state, It 1s common, of course, 
Mhroughout the country to exclude criminals, insane persons, idiots, and 
Jn several states the privilege i¢ withheld from those who bet on elec. 
tions, In Piorids betting on an election not only excludes from the 
lection in connection with which the offence in committed, but in pun- 
fahod, upon conviction, by entire and permanent disfranclisoment. A 
‘number of states also shut out duellints. 

999. ‘The privilege of voting in school elections ie given to women fn 
‘Massachasetts, Minnesota, and Colorado, though the constitutions of 
all the states without exception declare the suffrage to be restricted, in 
general, to malos. In tho thrve territories of Washington,’ Wyoming, 
‘and Utah, women are allowed to vote in nll elections. In Kansus they 
‘have the oloctive franchiao in municipal elections, 

940, The State Courts.—A very great variety of course 
exists among the laws of the several states regarding the con- 
atitution, functions, and relative subordination of the courts, 
A general sketch of the state courts must, therefore, be mada 
in very” broad outline. Perhaps in this department of state 
Taw, ws in others, there may be said to be, despite w bewildering 
variety of detail, sufficient unity of general fonture to warrant 

a generalized and to render unnocossary the unsat- 
isfactory expedient of choosing the institutions of a single 


© Washington ‘Territory became a state July 1, 1880, being admitted 
long with Montana, North Dakota, and South Dakota. 
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944. Common Law Courts.—There are, usually, four 
grades of jurisdiction in tho judicial systems of the states, with 
four grades of courts corresponding, There are generally (1) 
Fustices of the Peace, who have jurisdiction over all petty police 
offences und over civil suits for trifling sums; who conduct 
preliminary hearings in cases of grave criminal offence, com: 
mitting the accused, when there is prima facie proof of guilt, 
for trial by u higher court; and who are, in generul terms, con- 
sorvators of the peace. Thoy act separately and have quite 
lost the high judicial estate which still belongs to tho English 
Justices, from whom they take thelr name. Their decisions 
are in almost all cases subject to appeals to higher courts, 

‘Mayor's courts in the towns are generally the aime in rank amt jurin- 
diction, 0 far as criminal cases ure concerned, as the courts of Justices 
of the Pence, 

945. (2) County or Municipal Courts, which hear appeals 
from Justices of the Peace and from Mayor's courts, and 
whose own original jurisdiction is one step higher than that of 
the Justices, including civil cases involving considerable sums, 
and criminal cases generally not of the gravest character. 

Often, however, courts of this grado, expecially the municipal courte 

‘of the larger towns, are given a much higher juriadiction and are co- 

ordinated in some respects with courts of tho next higher grade, the 

Superior Courts. 

Tw New York, New Jeney, and Kentucky the county courte retain 

‘the English name of Quarter Sossiom 

46. (3) Superior Courts, which hear appeals from the 
county and municipal courts, and generally from all inferior 
courts, and which are themselves courts of high original juris- 
diction of the most general character in both civil and criminal 
cases, They may be said to be the general courts which give 
to the courts of lower grade their name of ‘inferior.’ County 
and municipal courts, a their names imply, sit only for certain 
small districts; but the districts over which superior courts 
have jurisdiction usually cover a wide area, necessitating the 
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961. ‘Tho name ‘court of appenis’ is found also in Maryland, Vir- 
‘ginin, and West Virginia. 

‘962. In five of the original staton (Now Hamprhire, Massachusetts, 
‘Rhode Island, New York, New Jersey), and in Maine, the suprome courte 
have, anomalously enough, original ax well as appellate jurisdiction in all 
‘casos; but in the newor stator such an arrangement is never found. 

963. In several of the larger cities of the country there are complete 
nets of courts, reproducing the state judiciary in «mall. Thus in Battie 
‘more, for example, there aro city courts from the lowest grade up to # 
“Supreme Bench of Baltimore City.” 

94. Courts of Equity. — “Equity ” is defined, under the 
logal «ystems of England and the United States, ax “ that por- 
tion of remedial justice which is exclusively administered by 
a court of aquity, as contradistinguished from that portion of 
remedial justice which is exclusively administered by a court 
of common law” (Story). In other words, it is that portion 
of remedial justice which was administered in England by thi 
Chancellors, who were ‘the keepers of the king's conscience, 
and from whose court, a if from the king's sense of justice, 
there issued yyrits from time to time for the remedy of wrongs 
for which the common luw made no adequate provision (secs, 
666, 1189, 1190). The early Chancellors wore ecclesiastics 
imbued with Roman law as it had come down through the 
meiinm of the canon law, and both in their hands and in those 
of their lay successors of later times, who were the heirs of 
their principles and prerogatives, equity law and procedure 
became a very different thing from the law and procedure of 
the common law courts (soc. 956). 

956, Fusion of Law and Equity. —As time has gone on 
equity and law have been largely fused, even in England, just 
as the jus gentivm and the jus eivile became merged in tho 
development of the Roman law (secs. 206, 208, 212, 216); and 
in most of the states of the Union the same courts exercise 
both equitable and common law jurisdiction. In several states 
tho whole procedure, even, in both jurisdictions has been made 
practically identical, und law is not distinguishable from 
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rai pirates rho mel two years to a 
tenure during good behavior. 

960, In New Hampshire, Delaware, and Massachusetts all judges of 
the highor courts bold during good behavior; and in Rhode Island, and 
‘the District of Columbia aloo, judges of the supreme court have # like 
life tenure. 

‘Of course the longth of the term varios with the geade of the court, the 
tendency being to give longer terms to the judges of the higher courts, 


G1. The qualifications required of judges by state law are 
not stringent, Only some eight or nine of the states require 
by Jaw any identification of their judges with the legal profes 
sion; and only six require ‘learning in the law’; though of 

enstom and public opinion generally confine the choice 
of judges to professional lawyers. Generally a certain age is 
required of judges (varying, where there is such a requirement, 
from twenty-five to thirty-five years), besides, in most cases, 
citizenship and residence in the state or cirenit, 

‘Asa rule single judges hold all the courts except the highest. 
Supreme courts have a more or less numerous ‘bench.’ 

962, The ministerial officers of the state courts, the sheriffs, 
are generally not appointed by the judges or responsible to 
them, but clected by the people and answerable to ‘eonstit~ 
nents, just as the judges themselves are. Even the clerks of 
the courts are often elected. 


968, ‘The position of sheriff thus differs very materially from the 
position of a United States marshal (sec. 1001), the sheriff's counterpart 
in the federal judicial system. ‘The marshal is appointed by the Presl- 
dent of the United States, and is responsible to a central aathority, Is 
part of a centralized organization of justice, ‘The shoriff, on the con 
teary, is the organ of an extremely decentralized, am almost disintes 

organization of justice, 

‘The bailiffs, the sheriff's deputies, are usually the appointees of the 
sheriif. 


‘964. The State Executives. —The Executives of the | 
are the least distinct parts of state i 
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Rhode Island give their governors a term of but a single year, 
while New York and New Jersey elect theirs for three. ‘The 
lieutenant-governor, where such an officer is elected, hus the 
game term as the governor, and is generally required to have 
tho same qualifications, 

968, These qualifications consist, almost always, of citizen- 
ship of from two to twenty years standing, residence within 
the state of from one to ten years, and age of from twentysfive 
to thirty years, 

In Maine it is required that the governor shall be & nativedurm citi- 
‘een, Masanchunette imposes upon candidates for her governor's chair 
‘property qualifieation, namely, the posavesion in his own right of 
freehold property lying within the state, and worth £1000, 

969, The terms of the other principal state officers are 
usually the same as the term of the governor, though it is not 
uncommon to give to treasurers, secretaries of state, uttorneys- 

and auditors u longer tenure. The qualifications re- 
quired of the different officers are of course of the most various 
nature. 


In New York, though the governor and Heutenant-goyernor hold for 
thre years, the other offlours of state are given terms of only two 
years. 


970. ‘The constitutions of many of the states till exhibit the jealousy 
of long terms of office which was so characteristic of the extreme demo- 
‘cratic feeling generated in the ¢olonies by the constant friction between 
the representatives of the peopl officials who owed thelr offices, 
‘Rot to election, bat to royal appointment. The constitution of Minsie- 
‘sippt forbids the holding of any affice for life or during good behavior; 
‘seven states Limit official tenure to a maximum period of seven years; 
‘Texas makes two years the maximum ; and Massachusetts, Virginis, 
‘and Maryland give express constitutional sanetion to rotation in eyflee. 

‘71, Many states effect such a limitation with reference to tho tenare 
‘of the governor's office by provisions setting bounds to the reelighbility 
‘of the governor, Thus some exclude thelr governors from ancoessire 
terms; others allow only « singlo tern to any one man within specific 
period of, anf, eight years; while still others 
altogether. 
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Gt earpiece raphe a rel law, to which, like 
any other citizens, they are answerable, after removal from 
office, for uctual breaches of law. Governor, treasurer, secre: 
tary of state, attorney-zeneral, — ull state officers alike, serve, 
‘not other afficers, but the people, who elected them ; upon the 
pooplo they are dependent, not upon each other ; they consti- 
tute no hierarchy, but stand upon a perfect equality. 

97%, In Delaware, Kontucky, Maryland, New Jersey, Pennsylvania, 
‘Went Virginia, and Texas, the svcretaries of state are appointed by the 
governor, subject to confirmation by the senate; in several statoe the 
‘attorney-gencral nleo ix appointed; nor Je it uncommon for the state 
superintendent of education to be an appointee of the governor: and 
‘Thore faote offer apparent contradiction to the statement that the several 
constituent parts of the state executives stand always apart in gomplete 
independenee and co-ordination, — especially when it ia added that in 
‘one oF two states officers v0 important as the secretary of state and the 

1 hold during the pleasure of the governor, But these eases 
‘constitute in fact no real exceptions: for the duties of auch officers, after 
thelr appointment, are prescribed hy canstitotional provision or hy stats 
‘ute, not by the governor; and the governor may rumors them, not at 
his whim, but for just legal cause only. In brief, though appointed by 
hhim, they do not depend upon him, 


‘974. Real Character of a State ‘ Executive.’ —The gover 
nor thorefore, ia not the ‘Executive’; he is but a single piece 
of the executive, There are other pices co-ordinated with 
him over whiok he has no direct official control, an 1 which are 
of less dignity than he, only because they have no power to 
control legislation, as he may do by the exercise of his veto, 
and bocanse his position is more representative, perhaps, of 
‘the state government aa a whole, of the people of the state as 
a unit, Indeod it may bo doubted whether the governor and 
other principal officers of a state government can even when 
taken together be correctly deseribed as ‘ the executive,’ since 
‘the actual execution of the laws docs not rest with them but 
with the local officers chosen by the towns and counties and 
‘bound to the central authorities of the state by no real bonda 
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states exactly, but rather asindependent organisms, constituted what they 
-are by state law, indeed, but after being setup, left to themsolvos almoat 
‘as entirely as if they were relf-constituted, They elect their own officers 
‘and go their own paces in enforcing the general laws of the tate, 

977. We have not, therefore, lool ‘self-gorernment,” in the scnae in 
which Hrofessor Gneiet hax found that term to be properly used when 
employed in the light of its Teutonic history ; we have, instead, eeparate 
local self-irection which is not the application of government, but the 
play of independent action, Our local aryas are not governed, ia brivf ; 
‘they net for themselves, Self-government implies, when used in its 
strigt Iistorieal meaning, that the officers of local administration ero 
officors of tho state, of the contral authority, whatever may be tho 
tachinery of thelr appointment, and that their responsibility is central, 
‘not to thelr noighbore merely. ‘The only sense in which the local units 
‘of our state organization are governed at all is this, that they act under 
general laws which are made, not by themselves, but by the contrat 
Tegislatures of the states. ‘These laws aro not executed by the central ex~ 
ecutive authorities, or under their eoutrol, but only iy local authoritiox 
Aoting in semi-independence, They are, 40 to say, left to run themselves. 


‘978, The Governor. —The usual duties of a state governor 
may be conveniently summed up under four general heady: 
(A), as towards the legislature, it is his duty to transmit to the 
‘houses at each regular session, and at such other times ax may be 
required, full information concerning the state of the common- 
wealth, and to recommend to them euch measures as seem to 
him nevossary forthe public good. It is also his duty in ease of 
snocensity for such a step, or upon the requisition of a suilicient 
number of logislators, to summon the houses to extra session. 
(2) He is commander-io-chiof of the state militia, and as such 
is bound to see, not only that foreign invasion is repelled, but 
also that intornal order is preserved. (3) He exercises the clem- 
ency of the state towards condemned. persons, having the right 
to grant pardons to persons convicted of crime, to remit fines 
and penalties, under certain conditions, and to remove political 
disabilities incurred in consequence of conviction of crime; 
though he exercises these high prerogatives subject always to 
a definite responsibility to public opinion and to the laws. 


—— 
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seal of the United States; he preserves the origionls of all laws and of 
the 


force of law; he furnishes to Congress, besides consular and diplomatic 
rreporia, lists of passengers arrived in the United States from foreign 
countries, 


1, ete. 

964. ‘The chief clerieat fentures of the office whieh the five Principal 
Secretaries of State in Rogland theoretioally share (seo, 603) would 
acem to be represented by the necessity of the countersignature of some 
‘one of them to the validity of the slgnamanual, 

985. The Secretaries of State in the commonwealths of our 
Union, on the contrary, can show substantial enuse for holding 
their tite; the making and keeping of records is the central 
duty of their office, Lt i usually their duty to rgister the 
official acts of the governor, to enroll and publish the Acts of 
the Legislature, to. draw up all commissions issued to public 
officers, to keep all official bonds, to record nll state titles to 
property, to keep and affix, where authorized, the seal of the 
commonwealth, to preserve carefal records af the boundaries of 
‘the various civil districts (the counties, townships, ete.) of the 
‘state, and to give to wll who logully apply duly attested copies 
‘of the public documents in their keeping. In brief, the Seore- 
tary's office is the public record office. 

086, Often other duties are assigned to the Sceretary of State, In 
‘ane state, for instance, he is constituted Internal Improvement Com- 
missloner; in another Surveyorgenvral. But such additional function» 
are not, of course, characteristic of his office, 

87. It is to the Seorvtary of State in each commonwealth that the 
‘rotue of the state's electors for President and Vico President aro xe- 
turned ; it is he who transinite them to the president of the Senate to 
‘be opened in the joint session of the two houses. 

988. Votes in state elections also are generally returnable to the 
Secretary of State's atfloe, anc the Secretary of State is very commonly 
‘one of the state canvnssers of election returns. Such duties manifestly 
flow very naturally from the genoral duties of his oflloe. 


989. The Comptroller, or that equivalont officer, the state 
Auditor, is public accountant. It is his function to examine 
and pass upon all claims presented under existing provisions 


a 
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tary of State, state treasarer, state auditor, attorney general, and euper- 
intendent of education, and the sheriff far each county.” The const 
tations of Arkansas, Colcrada, Illinois, Minnesota, Mennuylyntia, and 


able play of Gierretiomary prey oo fas oa pranitis thay cumewnnd orery 
cor ba every uct of bi wllimniatsatinn Buh muy oleresvhy phone line 
tween any Meet and the iow The severed fominions of reanwnlre pmey 


—_ 
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997. Local Varieties of Organization.— Almost without 
exception the states which have been added to the original 
thirteen by whom the Union was formed have derived their 
local institutions, whether by inheritance or by imitation, from 

‘seaboard. 


men have geno the county has found favor above other forme 
of local organization; wherever the people from the two seo 
tions have met and mixed, as in the early days they met and 
mixed in New Jersey aud Pennsylvania, the same combination 
or mixture of institutions that is characteristio of the middle 
Atlantic states is found in full prominence. But in all cases 
the new foundations in the west have this common feature: 
they have all been in a greater or less degree artificially con- 
trived. Towns have not grown up in the northwest for the 
same reasons thut led to their growth in New England, in the 
days when isolation was necessary and when isolation of course 
involved compact and complete self-government (secs. 838-837): 
they have, on the contrary, been deliberately constructed in 


common to its political habit; but he 
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their settlements were completely isolated by stretches of wild: 
primeval forest; Dut their form of goverument, or ut least the 
talent and disposition for it, they brought with them, au inheri- 
tance of untold antiquity. Their political organization was 
simply a spontaneous reproduction of the ancient Germanic 
Mark (seca, 222, 662). In most eases they regarded the land 
upon which they settled as the property of the community, 
just as their remote barbarian ancestors had done; like those 
ancestors, they divided out the land among families and indi- 
viduals or worked it in common ws might be decided by publin 
vote in general assembly, in open ‘folk-moot’ we may call 
it, This game ‘town-meoting,’ as they styled it, voted the 
common discipline, elected the officers, and made the rules 
of common government: each group of colonists constituted 
oo al appa apr cern YS ‘They 
re-ostatilished, too, the old principlis of folk-land. Whether 

they tilled their lands in common or not, they had always a 
communal domain, part of which was kept aa open Common 
for the general paaturage, and the reat of which waa given over 
in parcels, from time to time, for settlement. They were 
inventing nothing; they were simply letting their race habits 
and instincts have natural play. Their methods showed signs 
at almost every point, of course, of having been filtered through 
intervening English practicos; but they rested upon original 
‘Teutonio principles, 


1000. The exceptions to the principle of folk-Innd occurred where, 

asin tho Marcford, Windsor, and Wethersfield settlements on the Con 

‘the land was held, not in common by the elvil community, 

= but in common by @ sort of corporation of joint owners under whose 

supervision the new colonies were established, ‘These Joint owners were 
quite distinct from communal authorities.” 


‘1001, Absorption of the Town in Larger Units of Govern- 
‘ment. —It was towns of this primitive pattern that were drawn 
together ultimately into the New England colonies of the later 


“Bice Andrews, Te Rioer Towns of Connecticut (Sohox Hopkins Studies, 
‘Seventh Series) 
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and Roman popular assemblies and of the Landagemeinde of 
Switzerland, Tho regular session of this wssembly ix held 
‘once a year, usually in the Spring,’ but extra sessions are held 
from time to time throughout the year as occasion arises, due 
notice being given both of the time of mocting and of the 
exact business to be considered. Town-meeting elects all 
officers, — its regular annual session being the session for elec- 
tions, —and decides every affair of local interest? Tt is pro- 
sided over by u ‘Moderator’ and attended by the town officors, 
who must give fall account of their administration, and who 
muat set before the Meoting a detailed statement of the sums 
‘of money needed for local government, ‘These gums, if ap- 
proved, are voted by the Meeting and their collection ordered, 
cn the prescribed basis of assessment. Everything that the 
officials and committees of the town have done is subject to be 
criticised, everything that they are to do is subject to be regu- 
lated by the Meeting. 

1004, The Town Officers. —The officers of the town are 
certain ‘Selectmen, from three to nine in number, according 
to the size and needs of the town, who constitute the general 
‘executive authority for all matters not otherwise nasigned; a 
‘Town Clerk, who it the keeper of the town records and regise 
ters; a Treasurer; Assoasors, whone duty it is to make valua- 
‘tion of all property for tax assessment; a Collector of tho taxes 
voted by tho Meeting or required by the county and state 
authorities; a School Committee; and a variety of lesser offi. 
cers of minor function, such a8 Constables, together with cer 
tain committees, such as library trustees, oto. Generally there 
are also oversecrs of the poor and surveyors of highways. 

1005. ‘To thia corps of officers all the functions af local gov- 
ernment belong. The county authorities cannot enter their 

+ En Connecticut in the autumn, 

2 Tn some of the coast towns (townships), as notably in Connecticut, the 
regulation of the use of the oswer beds Is & very prominent question in 
Townmeeting. 
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natural organization for a population become more numerous 
and drawn together into clover association, 

1009. Its Origin. — As all the best authorities on this sub- 
ject have pointed out, school organization supplied the begin- 
nings of the township system in all the more newly scttled 


1010. Spread of Township Organization. —Tho develop 
ment of the township has progressed almost in direct ratio 
with the development of local government: in many sections 
of the country, even where population is dense, county organ- 
ization is still made to suffice for such districts as have not 
assumed the structure and privileges of village or city incor 
portion, but wherever any special effort has been made to 
perfect local rural organization for administrative purposes, 
‘the township has been accepted as the best model of politi- 
cal association. 

ION. Te has recetved its widest acceptance in such mille states wx 
‘New York and Pennsyiranis, and in the great Northwestern states of 
Michigan, Wiscotsio, Lilinois, and Minnesota, Kisewhore, in the Middte 
In Ohio, Indians, and Kanvas, for example; ani in auch states of 
Leeal Goorrnment (a Tilinois, by Dr, Albert Shaw (Johns 
‘Histezical and Political Sclence, First Series). 
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In Michigan such = board has rather extensive superrinory power; 
in Tlinois it is a committee of audit simply. 

1015, The number of township officers of course varios with 
‘the degree of development to which the township system has 
attained. In Ohio, where the system is still more or less In 
germ, there are, besides the three trustees, no township officers 
save a clerk and a treasurer, In Mivhigun, even, where the 
township system is fully aeceptod, there is neither an ussemor 
‘nor 4 collector of taxos, the supervisor acting as asscssor and 
‘the treasurer as collector, In Minois, on the other band, there 
is always a very full corps of officers: supervisor, collector, as- 
sessor, clerk, commissioners of highways, school trustees, jus- 
tices of the peace, constables, ote, 

1016, ‘The term of all officers except justices of the peace, road and 
‘commnlaioners, and constables, in generally but x single year, ax 

Sn Now England ; the terms of the other officers named are often thrve 

or four years. 

1017. Whore there is @ town-meoting the officers wry elected by it; 
shore there is no Comm-meeting they are of course chosen by ballot. 


1018. The Township in the Middle Atlantic States. —Of 
course it is reversing the historical order to speak of the town- 


ships of the middle Atlantic states after discussing the town- 
ships of the newer west; but it is not reversing the order of 
convenient exposition. The processes of formutiou are plainly 
Visible in the west; in the east they are more complex and 
obscure, being the formations of history rather than of legis- 
lation. 


1019, The New York township is like the townships of 
Michigan and Illinois in its structure and functions; but like 
because it ix un original, not bocause it is a copy. Over it 
presides a single supervisor who is the treasurer and general 
financial officer of the area. It has its clerk, ita assessor, ita 
gollector, its commissioners of highways, ita constables, its jus- 
tices of the pence. It haa alvo special oversoars of the poor, 

townsnocting, under the presidency of the justices 
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development, has, since 1870, had the township system in full 
flower. 


‘103%, In the Virginia townahfps, us in thove of the middle west, 
therw is no Lownmeeting, = all officers, down even to the constable, aro 


bourd, on which the commissioner of roads and the assessor are asso: 
cinted with him. ‘This bourd is the auditing and general financial 
authority of the township, has charge of highways, has the usual care 
‘af the township property, and the usual general oversight, ‘The clerk of 
the township Is ¢x officio treasarer, and must countersign the warrants 
‘of tho board, ‘There are spocial overmwers of the poor, but county poor 
houses receive paupers sent from the townships, For the rest, there is 
the usual collector, Justive of the peace, nnd constable. Ax in New 


North Carolina, also, and West Virginia have adopted to some extent 
the township system. 





‘The division of power between township and county can be 
most intelligibly discussed in connection with the following 
outline of county organization. 

1024. The County. —The natural history of the county is 
best studied in the south, where, despite the partial, and in 
Virginia the complete formal, adoption of township organiz- 
tion, the county remains the chief, and almost the only ergan 
of local order and government. We have seen (soes. $41, 842) 
how natural « busis of government it was for a 
agricultural population. The county was imported into the 
west by southern settlers, but also found there at first its 
natural reavon for axistence in a similarly diffused population, 
New England i:mmigration and new conditions of industrial 
and social combination have created the township within the 
county in the west, as they promise to create it in the south, 
also (seo soe. 1022), 

1025, Tn all cases it would seem the ‘was originated: 
for were 


being the organization of justice ‘The county always has its 
sheriff, and generally its separate courts with the usual coro- 
ner und clerk. The variety exists in the domain of adminis 
trative structure. Sometimes, as in New York, Michigan, and 
‘Tlinois, the county administrative authority ix a board com- 
posed of the supervisors of all the townships; sometimes, as 
in Pennsylvania and Minnesota, the county authority is a 
board of three commissioners, In Wisconsin the county board 
consists of members each of whom is chosen by two or more 
townships. Where the county is given least power, as in 
‘New England, its administrative functions hardly extend be- 





northwest the eounty authorities often undertake the relief 
of the poor, sometimes exercise an extensive control over tho 
dobtecontracting privileges of the smaller areas, often audit 
‘the accounts of local officers, and supervise taxation for pur- 
poses of equalization, 

“Where townships exist, then, the division of functions may be sald 
to be as follows: the township Is the area for the administration of 
achools, for thy relief of the poor (anless by popular rote this fanotion 
4s given to the county), police, construction and maintenance of high- 
‘ways, sanitation ; the county fs the area for the administration of jus 
Hee, for the maintensnce of jails, courthouses, and somotimes poor 
ee a cveaton, at afte Yorn ‘exercise of certain other 

general supereisory powers. 





4029. Villages, Boroughs, Cities. — Counties and town- 
ships are arent of ruml organization only ; with the compacting 
Baier tee eee Sn ots otier and cis ob 
I ‘of organization become necessary, and a great body 
Bea cal ied etatakary Inv ban grove xp in ths wai 
concerning the incorporation of such urban areas, Thoro is no 
‘municipal corporations act in any of our states such as that 
under which, in England, cities of all sizes may acquire the 


—_— 
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county taxes and its electors continue to take their part in 
the choice of county officials, ‘The special organization which 
these statutory towns reecive is unlike that of either county 
or township principally in this, that they have at the front of 
their government a representative, quasi-legislative body, an 
Slecbetoovtoll shat sey wiich within its aphese Se blowerale 
ing authority, 
1038, A common model 2 ee eee 
or chief burgess; small council of trustees, given extensive power of 
Dy-Iaws, considerable power of taxation for Tocal 
ns for local administration, and other powers of local direction 
which quite sharply differentiate it from the merely executive bonrde 
often found in the townships and always found in the conntics; a 
freasurer; 4 clerk; a collector; a street commissioner; eometinor 
‘overseers of the poor; and generally such other minor officers ax the 
counell see Mt to appoint. 


1034. Organization of Government in Cities. —'The differ. 





and tho organization of great cities is a difference of 
not-only but often also a difference of kind. Cities, we have 
seen (sec, 953), are often given a separate judicial organiza 
tion, being made in effect separate judicial circuits or counties, 
with their own courts, sheriffs, coroners, and stateattorneys, 
‘They are given also, of course, larger councils, with larger 
powers; a larger corps of officers; and greater independence 
‘than other local areas possess, 
1085, The oounofl of « gront city usnally consists of two soctions 
houses,’ —a board of aldermm and a hoard of common councilmen, 
‘vory much as the two howser of a atate legislature differ, 
the number and sizo of the districts which their members represen: 
Inthe cities of New York State, however, there ix tut a single legial 
tive chamber, called sometimes the Board of Aldermen, somotimes 
‘Common Couneil. 
1086. ‘These boards always constitute the lawmaking (or rather 


pee ses ie Ye ‘and always until recent 
‘been constituted overseers of administration also, by 
moneys, 
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tax for education, whose proceeds are distributed among the 
townships, to be further distributed by the township authorities 
among the districts; and from district taxes levied by the dis- 
‘trict directors, In New England there is generally state and 
township taxation for the support of the schools. In the south, 
under the county system, there is state taxution only, for the 
most part, save in certain exceptional localities, and in the 
greater towns. 

1040. Nowhere is thore sufficient centralization of control. 
‘State superintendents or other central educational authorities 
are without real administrative powers; county superinten- 
dents seldom have much authority; township trustees or 
committees, as a rule, have little more than a general super 
vision nnd power of advice; usually the directors of the 
smallest area have the gronter part of the total of administra- 
tive authority, applying their quote of oven tho stato taxes 
acoording to their own discretion. Tho result is, variety in 
‘the qualifications of teachers, variety in the method of their 
choiog, variety in courses of study, variety in general efficiency. 

1041. Taxation. —The most striking feature regurding 
Jocal taxation in the United States is, tho strict limitations 
put upon it by statute. Commonly no local authorities can 
tax beyond a certain fixed percentage of the appraised value 
of the property of their district, Under the county system, 
‘requisition is made upon the officers of the counties for the 
taxes voted by the legislature for state purposes, and the 
county boards raise them, together with the county taxes, upon 
the basis of the county assessment. Where the township 
exista, the process goca one step further: requisition is made 
upon the townships for both tho state and county taxes, and 
‘the townships raise these, together with thelr own taxes, upon 
the basis of the assessment made by their own assessors, 

1042. An effort ix made in most of the states, however, to 
‘eqilize nesessmenta, Some county authority acts as a board 
of equalization with reference to the assessments returned by 


a 
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government; a President who shall be charged with the exe- 
eution of the laws passed by Congress; and a Supreme Coart 
whieh shall be the highest court of the land forthe deterii- 
nation of whut is lawful to be done, either by individuals, by 


shall do ite work of legislation, how the President shall be 
¢nabled to perform his great famotion, or by what machinery 
of officers and subordinate courts the Supreme Court shall be 
assisted in the exercise of its powers. It leaves all detail of 
operation to be arranged by statute: and statute aoconiingly 
plays a very important part in the organization of the govern- 
ment. 


‘The Constitution thas farnisher only the groat foundations of the 
syatom. Those foundations rest upon the same firm ground of popular 
went that rupports the several constitutions of the states. Framed by 
‘a federal convention and adopted by representative conventions in the 
states, It stands altogether apart from ordinary Jaw both in charscter 
and eanction, 


1045. Amendment of the Constitution. —The Constitution 
eannot be amended without the consent of two-thirds of Con 
gress and thre-fourths of the states. Amendments may be 
proposed in one of two ways; either (a) two-thirda of the 
members of euch house of Congress may agree that certain 
amendinents are necessary ; or (b) the legislatures of two-thirds 
‘af the states may petition Congress to have a general conven- 
tion called for the consideration of amendments, and such a 
convention, being called, may propose changes. In both eases 
‘the mode of adoption is the came. Every change proposed 
must be submitted vo the states, to be voted upon either hy 
‘their legislatures or hy state conventions called for the pur 
pose, an Congress may determine. Any amendment which is 
agreod to by threo-fourths of the states becomes a part of the 
Constitution, 
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ment upon the Potomac. The home-land of the federal gov- 
ernment, thus acquired, was laid out ander the name of the 
District of Columbia = there the public buildings were erected, 
and there, after the removal of the government offices thither 
in 1800, the city of Washington grew up. 

1049, ‘The first Congress of the United States met in New York 
City; there the first Prosident wae inaugurated, and the organisation 
of the new government effected. In 1700 it was determined that the 
federal officers should live and Congress meet in Philadelphia (ax the 
Continental Congresses and the congress of the Confedermtion had 
done) for ten years; after that, in the district specially set apart for 
‘the use of the federal government, 

1060. ‘The ereation of this federal home-plot is a feature peculiar to 
our own federal arrangements, Berlin, of course, is the capital of 
Prussia, not the exclusive seat, or in any sense the property, of the 
imperial government. Berne, too, ix eantonnl, not federal, ground. Our 
government would have been In tho same case as those of Germany 
and Switzerland had our federal authorities remained the guests of 
‘New York or Peunsylvania, 

106%, ‘The several arsenals and dock-yards extabiinhed by the federal 
‘government in different parts of the Union are built upon land granted 
‘to the federal govornment by the states in which they lie for such special 
‘use, and romain the property of that government only 0 long ax uxed 
for the purposes contemplated in the grants, 

1062, The Territories. — As the different parts of our vast 
national domain have been settled it has been divided, under 
the direction of Congress, into portions of various sizes, gener. 
ally about the area of the larger states, though sometimes 
larger than any state save Texas. These portions have been 
called, for want of a better namo, Territories, and have been 
given governments constituted by federal statute. First they 
have been given governors and judges appointed by the Prosi- 
‘ent; then, as their population has become numerous and sufli- 
ciently settled in ita ways of living, they have heen given leg- 
islatures chosen by their own people and clothed with the 
power to make laws subject to the approval of Congress; finally, 
upon becoming still more developed, they have been granted as 
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the United States nine years, who has reached the age of 
thirty, and who is at the time of the election a resident of the 
state which he is chosen to rupresent. 


1066, The Constitation direoted that, jinmediately after coming to- 
gether for its fret sossion, the Senate should divide its members, by 
Jot, as nearly as it could into three equal groups; that the members of 
‘one of these groups should vacate their seate after the expiration of 
two yonrs, the membere of another after the expiration of four years, 
‘and the members of the thied after the expiration of aix yours; after which 
arrangement had been accomplished, the term of every scnator was to be 
six years ax provided, [} was thas brought about thas one-third af the 
membership of the Senate is renewed by election every two yours. 
‘The result is, vat the Senate has a sort of continuous life, —na one 
election year affects the seats of more than one-third of its members. 


1057. The Senate is, as T have said, the federal house of 
Congress, its members represent the states as the constituent 
members of the Union. ‘They are not, however, in any sense 

of the governments of the states, ‘They are not 
subject to be instructed as to thelr votes, as members of the 
German Bundesrath are, by any state authority (see 405), 
not even by the legislatures which eleoted them ; each senator 
is entitled and expected to vote according to his own individ- 
ual opinion. Senators, therefore, may be ssid to represent, 
not the governments of the states, but the people of the states 
‘arganized as corporate bodies politic. 

1088, ‘There is no rule which obliges senators from the same state to 
‘rote together, after the fashion once imperative in the Congress of our 
‘own Confederntion (sec. 800), and still imperative in the German 
Bundesrath (seo. 406), — each senator represents his state, not in patt- 
‘nership, but singly. 

1069. ‘The equal representation of the states in the Senate, of course, 
‘more strictly conforms to the federal principle than does the unequal 
Tepresentution characteristic of the German Bunderrath (sec. 406); but 
‘the rule observed in Germany, that the representatives of each state 
‘miaat vote togvther, must, in turn, be allowed to be more strictly con- 
sistent with the idea of state representation than is the rule of indiriduct 
‘voting followed {n our Senate, 


a 
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ing influence upon 

the action of the Senate, "The Benate ie naturily alway ie 
clined to listen to their advice, for each committee necessarily 
knows much more about the subjeots assigned to it for consid- 
eration thin the rest of the semators can know. Ibs committeo — * 
organization inay be sid to be of the essence of the legislative 
action of the Senate: for of course the leadership to which a 
legislative body consigus itself is of the essence of ite method 
and nynst affect, not the outward form merely, but the whole 
charucter also of its action, Under every great system of gov- 
emment except our own, leudership in legislation belongs for 
the most part to the ministers, to the Executive, which stands 
nearest to the business of governing; it is a contral, and, as 
evidenced by its results, extremely important charaoteristio 
of our system that our legislatures Zead themselves, or, rather, 
that they are led along the several lines of legislation by sepa- 
rate and disconnected groups of their member. 


1063. The Benate and the Executive.—Ono of the chief uses of 
the committees i# to obtain information for the Senate concerning the 
affairs of the government. But, inuamuch ax the executive branch of 
‘the Wf quite separate from Congress, it Is often very difficult 

Senate to find out through its committees all that it wishes to 
now about the condition of affairs in the executive departments, ‘The 
‘action of the two houses upon some questions must of course be greatly 
Anfnenced, and should be greatly influenced, by whas they can learn of 

experience in the departments in uch matters, and the 
Senate, ws well as the House also, has the right to ask what questions 
‘At pleases of executive officers, either through its committees or by re- 
“quiring a written report to be made directly to itself by some head of 
department. Upon financial questions, for example, the Senate or its 
Finance Committee must constantly wish 10 know the experionce of 
Tresvury. But it is not always ony to got legislative questions 
correctly answered: for the officers of the government are in 

Dap pane te either house for their official conduot: they be- 
aaa mtcedasaiearen independent branch of the government: 
“only such high crimes and mintemvanors ax lay them open to impeach: 
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‘ber to represent the balance, Thus, if it have four cimes 154825 
inhabitants, and & very large fraction over, it & given five members 
instead of four only. Ef any state have less than 156825, it i given 
‘ono member, notwithstanding, being entitled to at least one by con: 
atitational provision. 


‘There are at present saven states which have but one representative 
apiece; namely, Delaware, Colorado, Nevada, Oregon, Washington, 
Montana, and North Dakota. Bat thono states, like the rest, hare (wo 
senators each, 

‘Tho renson for allowing a state an extra representative when there 
is a large fraction remaining over after a division of its population by 
the standard number 164,326, is, of course, that the apportionment of 
uprenettatives fx made acoording to states, and not by an even allot 
ment ninong the people of the country taken a* a whole, and that wader 
such a system # pertectly equal division of representation fs practically 
impossible. Congross mnkes the most equitable arrangement that ix 
practicable exch time that it re-apportions the membership of the House 
‘upon tho basis of the decennial censos which Congross directs to be 
taken for this purpose in pursuance of # special constitutional command, 


1067. Elections to the House. — Any one may be chosen a 
representative who has reached the age of twenty-ive yours, 
has been a citizen of the United States for seven yoara, and 
is atthe time of hia election an inhabitant of the state from 
‘ano of whose districts he is chosen, ‘The term of a representa- 
tive is two years: and two years is also the term of the whole 
‘House; for its members are not chosen a section at a time, aa 
the senators are; the whole membership of the House is ree 
newed every second year, Each biennial election creates ‘a 
new House,” 

1068, Although the Senate has a continous life, we speak habitu: 

‘ally of different + Congresses,’ as if a new Congres, instead of a new 


elected since the government was established, 


1069. Federal law does not determine who shall vote for 
members of the House of Representatives. The Constitution 


A 
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‘the reports of its committees, and generally manages to control 
its own conclusions. But the House ix too large to do much 
aa to eet ye oreo 
nothing. It is this fuct which makes the Spoaker’s power 
appointment 90 vastly important: ae ened 
‘on the committees, and the committees determine what the 
‘House shall do, He nominates those who shape legislation. 


1072, ‘The nppointing: power of the Speaker often makes his election 
avery exciting part of the business of enoh new Houses for he in always 
selected, of courve, with reference to what he will do in constituting the 
principal committoos. 


1078. ‘The House of Representatives is not given a president by the 
‘Constitution, ax the Senate ix Tt elects Ib own presiding officer, whew 
name, of ‘Speaker,’ is taken from the usage of the Englieh House of 
‘Commons, whose president wax #0 called beoause whenever, in the old 
days, the Commone wont into the proscnoe of the king for the purpowe 
of laying some matter befure him, or of answering a summons from 
‘imo, their prosident was thelr spokesman or Speaker, ‘Tile nawe Is 
‘used also in the legislative bodies of all the English colonies, —wherever, 
‘indeed, English legislative pructices have been direetly inherited. 

‘107A. ‘The Lfouko has so many standing commaitteos that every repre: 
‘sentative ina member of one oF another of them, —bat many of the 
committees have little or notting to do: some of them, though still 
regularly appointed, havo no duties amigned them by the rules, ‘The 
‘mot itmportant comuittee is that on Appropriations, which hae charge 
‘of the geaeral money «pending bills introduced every your to mect the 
expenses of the government, and which, by virtue of its power under 
‘tho rules to Dring its roporte to the consideration of the House at any 
‘time, to the thrusting aside of whatever roaster, virtually dominates the 
House by controlling ite use of ite time, Special appropriation bills, 
which propore to provide moneys for the expenses of single depart- 
‘monte, —as, for example, the Navy Department or the War Depurt- 
‘ment, are, by # recent rule of the House, taken out of the hande of 

‘on Appropriations and given to the committees on the 
special | concerned. Scarcely less important thar the Com 
- mitiey on Appropriations, though seareoly so busy as it, is the Com- 
mittee on Ways and Means, which has charge of questions of taxutlon, 
It ls, of courve, to the appointment of auch committees that the Speaker 
pays most attention. Through them his indluence Is mort potent, 





Ae 
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house after having beon refused signature by the President within ten 

days after its passage by @ majority in each house. Lf Congres ad- 

Journ before the expiration of the ten days allowed the President to 

consider bills vent him, such bills lapse unless he has signed them be 

fore the adjournment. 

1078, Neither house can do any business (except send for 
absent members or adjourn) unless a majority of its members 
are present, —a majority beidy in the case of all our legisla- 
tures, both state and federal, the necessary quorum. 

1070. In. the practice of some foreign legislatures the quorum is 
‘much Jess than a majority of the members, In the English House of 
Commons, for instance, itis only forty members, although the total nam- 
‘ber of members of the House of Commons ie six hundred and seventy. 

1080, When it is said that under certain cirounstances # bill must 
‘be pamed ly « vote of two-thirds in order to hocome « law, it ie under 
‘stood t9 mean that it must be voted for by two-thirds of the members 
prevent, not necessarily by that proportion of the whole membership of 
tho body, In the cave of bills which the President refuses to ign, how: 
ever, the Constitution expressly says that it cannot be made law unless 
‘a socond timo passed by fwco-thirds of each Hours, 

1081, A bill may ‘originate’ in either house, unless it be a 
bill relating to the raising of revenue, In that case it must 
originate in the House of Representatives, though the Senate 
may propos what amendments it pleases to a revenue bill, as 
to any other which comes to it from the House, 


Of course, if one of the houses pass a bill, and the other house amend 
it, the changes so proposed must be adopted by the house in which the 
‘Dill originated before it can bewent to the President and bo made « law, 
‘When the two houses disagree about amendments they appoint eon: 
ference committees ; that Is to say, each house appoints « committee to 
consult with n similar committee appointed by the other house, to seo 
‘what can bo done towards bringing about an agreement between the 
two houses upon the points in dispute, 


1082, The Federal Judiciary: its Jurisdiction. —The Judi- 
elary of the United States consists of a Supreme Court, Cir- 
cult Courts, and District Courts. Its organization anid funo- 
tions rest'more than do those of either of the other branches 
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only felations ary national ryluwons, whose privileges rest upon the 

sovereignty of the states they represent; or casea in which the state 

courts could not have complete jurisdiction because of the residence 

‘of the parties; for instance, suits arising botweon citizens of different 

tater. . 

Te is always open to the cholee of x citizen of one state to sue & 
citizen of another state in the courts of the latter's own domicile, but 
the courte of the United States are the special forum provided for auch 
eases. 

1084. Power of Congress over the Judiciary. — Hut these 
provisions of the Constitution leave Congress quite free to 
distribute the powers thus set forth among the courts for whose 
organization it is to provide, and even, if it so chooses, to leave 
some of them entirely in abeyanes, In other words, the Con- 
stitution defines the aphere of the judicial power af the United 
States, while Congress determines how much of that sphere 
shall be occupied, by what courts and in what manner, subject 
‘to what rales and limitations, 

‘With regard to the organization of the jadielary Congress deter- 
miner not only what courts shall be crested inferior to the supreme 
court, but also of what number of Jjadges the supreme court shall con 
ist, shat their compensation and procedure shall be, and what their 
specific duties in the administering of justice. Tt might wleo determine, 
should ft see fit, what qualifications should be required of all occupants 
of the supreme bench. 

1085. The Existing Federal Courts.—In pursuance of 

powers, Congréss has paseed the Judiciary Act of Sep- 

und the Acts amendatory thereto upon which 

the national judiciary system now rests. As at present con- 
atituted, the supreme court consists of a chief justice and eight 
associate justices. It is required to hold annual sessions in 
the city of Washington, — sessions which begin on the second 
Monday of each October, —any six of the justices constitut- 
ing 4 quorum. Next below the supreme court are a set of 
cireuit courts. These are, in theory, courts held in different 
parts of the country by the justices of the supreme conrt sit: 
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civil enses such ax are contemplated by the Constitution when the 
‘matter in dispute exceeds $500 in value; and unlimited oriminal juris 
diction over cases falling within the purview af federal law. 

1087, In criminal cases there is, generally speaking, no appeal. 
‘Th civil canes, appeal from the district to the circuit courts can be taken 
‘ooly when the matter in dispute excoeds $60 in value, from the elrouit 
courts to the supreme court only when it execeds $5000, except that 
cares of certain exneptional, specified classes may be appealed without 
respect to the amount involved. Any ease which involves the interpre: 
tation of the Constitution oan be taken to the supreme eourt, howeves 
‘small the sum in dispute, 


1088. All Judges of the United States are appointed by the 
President, with and by the consent and advice of the Sen- 
ato, to serve during good behavior. ‘There are in all sixty 
federal judicial districts, and for cach of these a special dis- 
trict judge ia appointed, though in large, thinly populated aro- 
tions of the country it has sometimes hoen customary to have 
‘one jadge hold court in several districts, 


1050. Federal juilges of the inferior courts are, #0 to any, inter- 
Whon necessary, a district judge oan go into anotber 
disteict than hin own and eithor aid or replace the district judge there ; 
an ilistrict Judge may also, when it seems necessary for the dispatch of 
business, alt as ciroalt judgo; anda elrouit Judge may, in his turn, upon 
occasion hold district court. ‘This seems the fess anomalous when it is 
romombered that the earliest arrangement was, for the district judges 
to hold circuit court always in the absence of the justices of the supreme 
court from cireult, or in conjunction with them, and that special clrowit 
Judges were appointed only because of the necessity for more judges 
-conseqaeut upon « rapid increase of federal Judicial business, 
1090. ‘The salary of the ehicf justice of the United States i $10,500, 
that of each of the other justices, 810,000, Circuit court judges re- 
ceive $6000, and district judges from $3500 to $5000, 


1091, The District Attorney and the Marshal. — Almost 
every district has its own federal district attorney and its own 
United States marshal, both of whom are appointed by the 
President. Tt is the duty of the federal district attorney to 
prosccute all offenders against the criminal lawe of the Waited 


1006, The procedure of a federal court follows, ax a rule, 
the procedure of the courts of the state in which it is sitting; 


ign, to the state in which it acts, 


1006. It Is not within the privilege of Congress to delogute to the 
‘courts of the states the functions of courte of the Ualted Stator) for 
‘the Constitution distinctly provides that, besides tho auprene court, 
there shal be na Gourtsuthoraed to exercoe the jul! power of Ihe 
‘United States except such ax Congross “may, from time 10 tha, vrdtalir 
and cxratlist.” “Tho adoption of state courts by Congress It, wf ovine, 


established between the Jodicial system of the United Mater 
and the federal judicial systems of Germany and Switseriand (es 
438, Wie). 


WaT. The Federal Executive.— The wxeoutive powary' 
says the Constitution, “ball be vested ins Preaidurt of the 
United States of America/” who “shall bold hile offlow durloy 
@ term of four yeara” As a matter of fart, of emren, it haw 


Bamercas beads of departisents to whom falle ao large ® part 
of the setual daties of administration that it las leone awh 
stantially correct to deacrite the Preaident as simply providing 
over and controlling by 2 gemeral oversight the mxnmution of 
the laws; which ix douislews all that the aagarioue framers 
Of the Constitutions exported. 
‘The View-Presicent hse ms part im the mianutive fevnticm 
He is the Pensirient's waleticate, ani i clivwnm af Che fume torn 
‘and in the ame manner thas the Frewiclont 6 steers. 

UR, Erection of 2 President. — Tins shovion me seit Hivont 





ie . 
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United States.”* In respect of age there is here ouly a slight 
advance upon the qualification required of a senator; in respect 
of citizenship it is of course very much more rigorous than in 
the case of members of Congress. 

1101, It ix provided by the Constitution that the compensation rex 


is much briefer, it is provided that his compensation shall neither be 

diminished nor increased during his term, 

1102, Duties and Powers of the President. — It ie the duty 
of the President to see thot the laws of the United States are 
faithfully exeouted; he is made commander-inehief of the 
army and navy of the United States, and of the militia of the 
several states when called into the actual service of the United 
States; he is to regulate the forcign relations of the country, 
receiving all foreign ministers and being anthorized to make 
treatios with tho assent of two-thirds of the Senate; and he is 
to appoint and commission all officers of tho foderal govern- 
ment. The Constitution makes al) his appointments subject 
to confirmation by the Senate; but it alao gives Congress the 
power to remove from the superintending view of the Senute 
the filling of all inferior official positions by vesting the ap. 
pointment of such subordinate officers aa it thinks propur in 
‘the President alone, in the courts of law, or in tho heads of 
departments. Asa matter of fact, legislation has relieved tho 
Senate of the supervision of the vast majority of executive 
Appointments. The confirmation of the Senate is still nooewe 
sary to the appointment of ambassador, othar public ministers, 
ee eee United Btates, of the 

chief departmental officials, of the principal postotties and 
customs officers, —of all the more important servants of the 
general government: but these of course comatitute only 
“minority of all the persons receiving executive appeintment: 
the majority are appointed without logistative oversight, 
2 Cometitation, Art. Hs, wee. La pare 
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‘the ploasare of the President, ‘The Constitution vests in him the power 
ot appolntmoont, subject to no tinkation except the powtble advice and 


‘and, failing him, to the Speaker of the House of ‘This 
_ was found inconvenient beoause there are intervals now and again when 
there Ix neither a president jrro tempore af the Senate nor a Speaker of the 


from time to time, give to the congress information of the 
‘state of the union, and recommend to their consideration such 
measures as he shall judge necessary and expedient”; and that 
ee es omeetane convene both houses, or 
‘of them,” in extra session, “and, in case of disagree 
ee eae sans ece a ia Gan of pares 
he may adjourn themn to suck time ax he shall think proper” 
(Art IT., sec. iii.). His power to inform Congress concerning 
‘the state of the union and to recommend to it the passage of 
‘measures is exercised only in the sending of annual and special 
meies! aseaee! 
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was entrusted to a special Department of the Navy; in 1820 


independent 

partment of the Interior was organized to receive a misoellany 
of functions not easy to classify, except in the feature of not 
belonging properly within any department previously created. 
A sinsilar character, it is interesting to remark, may be attributed to 
some corresponding department, bearing either this name or a name of 
like signiticance, in almost every other modern government. ‘There fe 
everywhere a department of state to receive functions not otherwise 

specially disposed of. 

A111) Tn 1800'vhews waa’ added! to thiad @ Wéparimest ot 
Agriculture. We hare, thus, at present, eight executive de 
partments, viz.: (1) A Department of State, which is what 
would be called im moxt other governmenta our “foreign office,” 
having charge of all the relations of the United States with 
foreign countries, 

1112, (2) A Department of the Treasury, which is the 
financial agency of the government, and whose functions cover 
the collection of the public revenues accruing through the cus- 
toms duties and the taxes on whiskey and tobacco, their safe 
keeping and their digbursement in accordance with the appro- 
priations from time to time made by Congress; the auditing of 
the accounts of all departments; the supervision und regulation 
of the national banks and of the currency of the United States ; 
the coinage of money; and the collection of certain industrial 
and other statistics. 


‘This Department, therefore, contains within it the tromeury and comp: 
trolling funetions which in the states are seperated, 

‘1128, ‘To this Department Ie attached also the Burrow of Pristing 
and Engraving, by whieh all the printing of the paper currency, banda, 
and revenve stamps of the povernment is done. 


1114. (8) A Department of War, which has 
nilitary foress of the Union; 


Fain 
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the public lands (General Land Ofice); (iii.) Of the govern- 
ment's dealings with the Indians, a function which is exercised 
through # special Commissioner of Indian Affairs in Washing- 
ton and various agencies established in different parts of the 
Indian country. 

Tk is through this Sndian Burean, for example, that all laws concern 
ing the settlement, assistance, or supervision of the tribes are adminis 
tered, as well as all laws concerning the payment of claims made upon 
the federal goverument for compensation for depredatious committed 
by the Indians, and laws touching tho distribution and tenure of land 
‘among the Indians. 


ay.) Of the paying of pensions and the distribution of bounty 
lands, & function whieh it exervises through # special Conunise 
sioner of Pensions ; (v.) Of the issuing and recording of patents 
aud the preservation of the models of all machines patented: 
for the performance of these duties there is a Patent Oftce ; 
(vi) Of the keeping and distribution of all public documents 
(Superintendent of Public Documents); (vii.) OL the auditing 
of the accounts of certain railway companies, to which the 
United States government hax granted loans or subsidies, and 
the enforcing of the laws passed by Congress with reference to 
such roads (Office of the Commissioner of Railroads) ; (viil.) 
Of the collection of statistical and other information cancern- 
ing education, and the diffusion of the information a collected 
for the purpose of aiding the advance and systematization of 
education throughout the country (The Oflce of Eudueation) 3 
(ix.) Of the superintendence of the government hospital for 
‘tho insane and the Colambia Asylum for the Deaf and Dumb, 
Many of there subdivisions of the Interior, though in etrletooss sub- 
Lanter rae the Secretary of the Interior, have 
‘in reality a very considerabile play of independent movement, 


1119. (8) A Department of Agriculture, which is charjed 


with furthering in every possible way, by the collection of 
Jnformation not only bar also tito prosevuton ofvesantile 
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SUMMARY. oT 


‘Commanders of Hosts are the kings of the new order of things. 
‘The Host settlos on the lands of the old Roman dominions, 
and that military tenure is developed which we have learned 
‘to call the Feudal System. This Feudal System, when it has 
worked its perfect work, in such countries ax France and Ger 
many, brings forth still a third type of kingship: wo presently 
have the king who owns his kingdom as supreme feudal lord: 
the king who, having absorbed fief after fief, at last possesses: 
his kingdom by a perfected legal title, whose realm is his 
estate. This is the king who becomes the sole source of law 
and of justice, the king who, in our day, grants out of his 
abundant: grace rights and constitutions to his people. 
1128. England's Contribution. — Where the Fendal System 
fails of its full fruitage, as in England, where freehold estates 
are not blotted out, where tenure of the king as overlord is a 
theory but never a reality, and where local self-government ob- 
tained # lasting rootage in the national habit, political devel- 
opment takes another course. There political liberty abides 
continually, in one form or another, with the people, and it is 
their operative power which gives to liberty expansion, and 
which finally creates the constitutional state, the limited mon- 
archy, the free self-governing nation. Out of the fief grew the 
kingdom ; out of the freehold and local self-government grew 
the constitutional state; ont of the constitutional state grew 
that greatest of political developments, the free, organic, self 
conscious, self-directing nation, with its great ongans of popular 
ion and its constitutional guarantecs of liberty. 
1126, The Romans and the English. —In this history of 
development two nations stand forth pre-eminent for their 
political capacity: the Roman nation, which welded the whole 
ancient world together under one great organic system of gore 
ernment, anid which has given to the modern world the ground. 
work of its systems of law; and the English nation, which 
gave birth to America, which has “dotted over the whole sur- 
face of the globe with her possessions and military posts,” and 








power in Rome was slowly pared down to be dealt ont im parts: 
to pleboian officials, so has the royal powcr in England been 
picoe by pieco transferred ta the hands of sninisters, tho peo 
ple’s representatives. ‘The whole political method af the two 
peoples is the same: the method of change so gradual, so tem 


pressure is it ever hastened into actual 
1128, Povnlog baltiative, ta Roe $2 guess 
leas much of this likeness of temperament and method is dae 
to the fact that both in Rome and in England it has been the 
nation, and not merely a small governing class, whieh has 
been behind political change, ‘The motive power was popular” 
initiative: the process of change was the labored process of 


devised und struggled for piece by piece, cannot be, ‘The ple- 
beians in Rome, fighting inch pe feign ten 
whieh Sb sores Sk real ia ae eas 


1120. Rome’s Change of System under the Empire.— 
With the full establishment of imperial forms of government 
Rome lost the conservative habit of her republican period. 
The methods of the fist emporor, indeed, were slow and 
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the people of the city of Rome backed and gave form to 
Roman 


had no similar means of holding hor vast populations together 
in active political co-operation and ving union, Therefore, as 
her conquests spread, her system beeamé more and more oen- 
tralized and autocratic. The English could hold populations 
together, however large they might be, hy means of representa~ 
tive assemblies; but the Roman, who knew no method of 
admitting scattered peoples to a part in the central govern- 
ment, who knew no popular aaaemblies except those in which 
all citizens should be actually present and vote, could hold an 
extended empire together only by military forve and the stern 
discipline of subordination. 
pape eto 


‘commonplaes 
institutions of the political world ax we know it: but no such 
assembly, as T have alroady 











better thought of later times has, however, declared for a 
far different view of the representative's ollios, has claimed for 
the representative the privilege of following his own judgment 


the greater importance because of the extraordinary scope of 
legislation in the modern state, and of the extreme complexity 
nowadays attaching to all legislative questions. ‘Time was, 
in the infancy of national representative bodies, when the rp- 
resentatives of the poople were called upon simply to give or 
refuse their assont to laws eT ee 
loged class in tho state; but that time is far passed. ‘The 
modern representative has to judge of the gravest affairs of 
government, and haa to judge a8 an origivator of policies’ It 
is his duty to adjust every weighty plan, preside over every 
important reform, provide for every passing need of the state. 
All the motive power of government rests with Lim. His task, 
thorefory, is aa complex as the task of governing, aml the task 
of governing is as complox as is the play of economic and social 
forces over which it has to preside, Law-making now moves 
with a freedom, now sweeps through a field unknown to any 
ancient legislator; it no longer provides for the simple needs 
of small city-states, but for the necessities of vast nations, 
numbering their tens of millions. If the representative be a 
mere delegate, local interests must clash and contend in legis 
lation to the destruction of all unity and conaistency in polley ; 
if, however, the representative be not a mere delegate, bub a 
fully empowered member of the central government, coherence, 
conaistenoy, and power may be given to all mational move 
ments of selflirection. 

1185, The Making, Execution, and Interpretation af Law. 
—The question of the place, character, and functions of legis~ 
lation is in our days a very different question from any that 
faced the ancient politician. ‘The sepamtion of legislative, 
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character as in origin; but in every aso thoy give sharp defi 
niteness to the organs and methods of government which illus- 
trate the most salient points of modern political development, 
Our own constitutions, as we have seen (seo. $60), originated in 
grants from the English crown, for which were substituted, in 
the days following the war for Independence, grants by the 
people. Originally royal, they are now national charters: and 
they have been kept close to the people, firmly based upon 
their direct and explicit sanction. The constitutions of Swit 
erland bear a like character: proceeding from the people, they 
reat in all points upon the people's continuing free choice. 

1138 In France, on the contrary, the people have as yet 
had no direct part in constitutionauaking. French constitu: 
tions have in all cases been both made and adopted by con- 
stituent assemblies : at no stage are the people called upon for 
their opinion, —not even after the constitution has been for- 
mulated; its adoption, like its construction, is a matter for the 
constituent assembly alone; it is given to the people, not ac 
vepted by them. ‘The present constitution of the Republic was 
even frumed and adopted by a convention which could show no 
claim to have been elected as a constituent assembly (wee. 311), 

1139, Creation vs. Confirmation of Liberties by Constitu- 
tion. — ‘This process, of the gift of a constitution to the people 
by an assembly of their own ehoice, may be said to be interme: 
diate between our own or the Swiss practice, on the one hand, 
and the practice of the monarehical states of Europe, on the 
other, whose constitutions are the gift of monarchs to their 
people, In many cases they have been forced from reluctant 
monarchs, as Magna Charta was wrung by the tarons from 
John: but whether ereated by stress of revolution, as in so 
many states in 1848 (sec. 396), or framed later and at leisure, 
as in Prussia (sec. 396), they have been in the form of royal 
gifts of right, have not confirmed but created liberties and 
privileges. 

1140, Our own charters and constitutions have, on the cone 
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simply ageeed to act in concert touching certain matters of 
common inberest, 

1142, The modern federal state, on the covtrary, is a single 
and complete political personality among nations: it is not a 
mere relationship existing between separate stutes, but is itself 
a State, To use two expressive Gorman terms, a confederation 
is a Staatendbund merely, while a federal state is a Bundesstaat. 


mon, they are both conztituted by the association of distinet, 
independent communities; but under a vonfederation these 
communities practically remain distinct and independent, while 
within n federal state they are practically welded together into 
a single state, into one nation. 


1143, Under both forms, however, it hax proved possible to make 
provirion for the association upon the best terms of mutual help and 
support of communities unlike in almost every feature of local life, 
and even of communities diverse in race, without any ¢urrender of their 
individuality or of their freedom to develop each its eharscteristle life. 
Nothing couli well be convelved more flexible than n system which onn 
hold together German, French, and Italian elements ax the Swiss con- 
stitation docs, 


1144. Distinguishing Marks of the Federal State. —The 
federal state has, as contrasted with a confederation, these dis- 
tinguiehing features: (a) permanent surrender om the part 
of the constituent communities of their right to act indepen- 
dently of each other in matters which touch the common inter- 
‘est, and tho consequent fusion of these communities into what 
ia practically a single state. As regards other states they have 
merged their individuality into one national whole: the lines 
which separate them are none of them on the outside but all 


om the inside of the new organiam. (0) The federal state pos- 
season a spocial body of federal law, a special federal jurispra- 
dence in which is expressed the national authority of the com: 
pound state. ‘This is not a law agreod to by the constituent 
communities: aan there are no constituent 
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single guiding will: if ministers ba without real 





leadership, 
Shay are srubaliy eras SUAS ce xeroees. nivale 
positively at odds with each othe: 
1149. Under our own system heads of 


as we have seen (sec, 1007), rather the colleagues than the ser. 
vants of tho Prosident, his authority is yet always in the last 
resort final and decisive; the secretaries have had very few 
powers conferred upon them by Congress in the exercise of 
which they are not more or less subject to presidential over- 
sight and control. The President is ina very real sense head 
of the Executive. In France and England, on the contrary, 
tho nominal head of the Executive is not its real head. Not 
the President or the sovereign but the Prime Minister speaks 
tho decisive word in administration und in the initiation of 
policy, —and tho Prime Minister only xo fur as he can carry 
his colleagues with him, ‘The headship of the President and 


ns regards affairs. The influence of the Prime Minister is the 
vital intograting force, Perhups it is safe to say that only in 
Germany, among constitutional states, haye we an example of 
a supreme guidin, ng ho ‘The Emperor's own 


will or that of tho vi Chancellor is the real contre and 
source of all policy: the of department are ministers 
of that will, And there is of course under such a system an 
energy snd coherence of adininiatrative action such a8 ne other 
system can secure, The grave objection to it is the absorption 
of no much vitality by the head of the state that its outlying 
parte, its great constituent members, tho poople, are drained. 
of their political life, 
1150. Relations of the Administration as a Whole to the 
Mlolagare 28 9:2 Ooo a important from an ad- 
re point of view than the relations of the ministers 
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administrative tribunal (sec, 353). In Prussian there is a like 
system ; a Staateménteterium which to a certain extent combines 
the duties given in France to the Couneil of Ministers and to: 
the Council of State, and also a Council of State which is by 
degrees being elevated to high judicial functions (see. 460). 
1151. The Administration and the Legislature. — The re- 
lations borne by the Administration, the branch which exeeutes 
the laws, to the Legislature, the branch which makes the laws, of 
course touch the essence of a system of government, Legisla- 
tion and administration ought under every well-levised 
togo hand in hand. Laws muat receive teat of their wisdom 
and feasibility at the hands of adininistration: administration 
must takeits energy and its policy from legislation. Without 


Iegislation administration mnst limp, 
tion legislation” Seine ‘The vital connection 
between the in the matter of money 

‘Legislators 


appropriations for the support of administration, 
hold, and properly hold, the purse-atrings of the nation: only 
with their consent can taxes be raised or expended. Without 
the appropriations for which they ask, administrators oannot 
efficiently perform the tasks imposed npon them : but wi 
fall explanation of the necessity for granting the sums asked. 
‘of the modes in whieh it is propased to spend them legislators 
cannot in good conscience vote them. A perfect understanding 
between Executive and Legislature is, therefore, 
and no such understanding can exist in the absence of rela- 
tions of full confidence and intimacy between the two branches, 
1152. The absence of such a co-operative understanding has 
Ted in France to the gravest financial impotency on the part af 
the government, ‘The Chambers trust alos nothing concern 
‘ing appropriations to the authoritative suggestion of the min- 
isters. The great Budget Committee (see. 332) not only 
examines and revises but also at pleasure annuls or atterly 
reverses the financial proposals of the ministers: the ministers: 
are for the most part left entirely without power, and there- 
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phrases possibly describe sufficiently well all full-grown domo 
cratic systems, But no ono intends such expressions to conceal 
the fact that the majority, which utters ‘public opinion,' does 
not provail because the minority are convinced, but because 
they are outnumbered and have against them not the ‘popular 
voice’ only, but the ‘popular power? as well—that it is the 
potential might rather than the wisdom of the majority which 
gives it its right to rule. When once majorities have learned 
to have opinions and to organizo themselves for enforcing 
thom, thoy rule by virtuo of power no lesa than do despots 
with standing armios or concerting minorities dominating un- 
organized majorities, But, though it waa clearly opinion 
which ruled in primitive societies, this conception of the might 
of majorities hardly seems to fit our ideas of primitive systema 
of government. What shall we say of them in connection 
with our prosent analysis of government? They were neither 
democracies in which the will of majorities chose the ways of 
government, nor despotisma, in which the will of an individual 
controlled, nor oligarchies, in which the purposes of a minority: 
prevailed. Where shall we place the fore which lay behind 
the authority exercised under them? Was the power of the 
father in the patriarchal family power of arm, mere domineer~ 
ing strength of will? What was the force that sustained the 
wuthority of the tribal chieftain or of that chief of chiefs, the 
king? That authority was not independent of the consent of 
those over whom it was exercised ; and yet it was not formu- 
lated by that consent, ‘That consent may be said to have been 
involuntary, inbred. It waa born of tho habit of the race. It 
was congenital. It consisted of a custom and tradition, more- 
over, which bound the chief no less than it bound his subjects. 
He might no moro transgresa tho unwritten law of the moe 
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‘They exhibit the stages of political development, and. make 
clear the necessary constituents and ordinary purposes of gov 
ernment, historically considered, ‘They illustrate, too, the 
sanctions upon whieh it rests. 

1162. Aristotle's Analysis of the Forms of Government. — 
It has been common for writers on politics in speaking of the 
several forms of government to rewrite Aristotle, and it is not 
easy to depart from the practice. For, althongh Aristotle's 
enumenition was not quite exhaustive, and although his de- 
scriptions will not quite fit modern types of government, his 
cuumeration still serves as a most exeellent frune on which 
to hang an exposition of the forms of government, and his 
descriptions at least furnish points of contrast between ancient 
and modern governments by observing which we can the more 
clearly understand the latter. 

1163, Aristotle considered Movarehy, Aristocracy, and De- 
moenwy (Ovhlocrawy) the three standard forms of goverment 
‘The first he defined as the rule of One, the second as the rule of 
the Few, the third os the rule of the Many Off aguinst these 
standard and, so to say, healthful forms he set their degenerate 
shapes. ‘Tyranny he conceived to be the degenerate shape of 
Monarchy, Oligarchy the degonerate shape of Aristocracy, and 
Anarchy (or mob-rule) the degenerate shape of 
His claervation of the political world about him led him.te 
believe that there was in every case « strong, an inevitable 
tendenvy for the pure forms to sink into the degenerate, 

LGL. The Cycle of Degeneracy and Revolution, — He out+ 
lined a cycle of degenerucies and revolutions through which, 
as he conceived, every State of long life was apt to pass. His 
idea was this, The natural first form of government for every 
state would be the rule of a monarch, of the single strong man, 
with vovereign power given him because of his strength. This 
monarch would usually hand on bis kingdom to his children, 

® Not of the absolute majority, as wo shall see prevently when contrast- 
ing ancient and modern democracy (secs. 1170, 1178). 
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vidual initiative. When tho German settled down as master 
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1184, 1. Custom.' — Of course the earliest source of Law is 
custom, and custom ig formed, no one ean say definitely how, 
except that it is shaped by the cooperative action of the whole 
community, and not by any kingly or legislative command. 
It is not formed always in the same way; but it always reste 
upon the same foundation, upon the goneral acceptance of a 
certain course of action, that is, as best or most convenient. 
Whether custom originate in the well-nigh accidental formation 
of certain habits of action or in a conscious effort on the part 
of @ community to adjust its practices more perfectly to ite 
social and political objects, it becomes, when once it has been 
formed and accepted by the public authority, a central part of 
Law. It is difficult, if not impossible, to discover the exact 
point at which custom passes from the eurly inchoate state in 
which it is merely tending to become the express and dotermi- 
nate purpose of a community into the later stage in which it 
becomes Law; but we can say with assurance that it becomes 
Law only when it wing the support of a definite authority 
within the community. It is not Law if men feel free to 
depart from it, 

1185, Under tho reign of customary law that atato of things actually 
did exist which modern law still finds it convenient to take for gruated : 
everybody knew whut the law was, The Teutonic hondred-moow, for 
example (see. 654), the popular assemblies which tried oases under the 
early polity of our own ancestors, declared the Inw by the public voice ; 
the people themeelven determined what it was wad how it should be 
applied. Custom grew up in the habits of the people; they consciously 
or unconselously originaved it; to thom ft was known and by thew ic 
was declared, 

1186, 2, Religion. —In the carliost timos Custom and Re- 
ligion are almost indistinguishable; a pooplo’s customs boar 
on every Hineament the likeness of its religion, And in later 
stages of development Religion is still a prolific source of Cus- 

4 adopt hero the classification usual in English writings on Jurispru- 
dence, See, eg., T. B. Holland, Jurcaprudence, pp. 48 ot sey. 
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tom. No primitive community contained any eritee bo eonld, 
even in his secret thought, separite Law from Religion Al 
rules of life bore for the antique mind the same sanekion (see 
There were not in its conception rules moral amd rules 
‘al: morals and religion were indistinguishable parts of 





‘one yreat indivisible Law Religion and Politics 
soon, indeed, came to have aisters, Tn name often, 
if not always in fact, the peu istinct from the magis- 
trate. Rut throughout a ve evelopment, as we hare 
foot (mood, fil, 58, 69, 197), jistrate either retained 
Prloatly functions or was doriy ‘rules which the 





declared and of which the pri he custodian. 


‘Thus the enely law of Rome was little more than a bedy of technical 
Feliginua rales, a aystom of means for obtaining individual rights 
Ahtomgh the proper carrying out of certain religious formule (see. 197); 
‘niu HE hatkedd the beg 
A htoadd anid equitable 
swore waned f 





Han at the Twelve Tables 


Vin; 3 Adjudication, — One of the busiest and one af the 
twat want], heoause watchful, open-minded, and yet conserva- 
live, makers of Law under all systems has been the magistrate, 
the Judge, It is he who in his decisions recognizes and adopts 
Uuatom, and so gives it the decisive support of the pablic 
ywwer; it ix he who shapes written enactments into suitability 
fo individual cases and thus gives them due flexi and a 
free development. He is the authoritative voice of the com- 
munity in giving specific application to its Law: and im doing 
uhis he necessarily becomes, because an interpreter, also a 
maker of Law. Whether deliberately or unconsciously, in 
expounding and applying he moulds and expands the Law. Ft 
is his legitimate fumetaom 17 read Law in the light of his own 
sober and consvieutiou judgment as to what is reasonable, 
aud just in custom. whut practicable rational or eyeitable im 


legislation 
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1188. It is this *judge-made” law which is to be found, and is there 
fore so diligently sought for, in the innumerable taw Reports cited ia 
our courts, Kxcept under extraordinary ciroumstances, our courts and 
thow of Ragland will always follow decisions rendered In elmilnr eases 
uy courte of equal juriatiction in the same atate. A fortior’ do they 
follow the decisions of the highest courte: by those they are in x 
sense bound, In the courts of the continent of Europe, om the other 
hand, decisions are listened to as important expressions of opinion, but 
not as conclusive authority arv heard much a our own courts Or those 
of England hear the decisions of courte of other states acting under 
like [awa or similar circumstances. 


1189. 4. Equity.— Equity too is judge-made Law; but it 
is made, not in interpretation of, but in addition to, the laws 
which almady exist, The most conspicuous types of such 
Law are the decisions of the Roman Prator (secs 201, 202) 
and those of the English Chancellor (866, 666). ‘These decis. 
ions were meant to give relief where existing law afforded 
none. The Pretor declared, for instance, that he would allow 
certain less formal processes than had hitherto been permitted 
to secure rights of property or of contract, of marriage or 
of control, ote. The English Chancellor, in like manner, as 
keoper of the king's judicial conscience, supplied remedies in 
cases for which the Common Law had no adequate processes, 
and thus relieved suitors of any hardships they might other 
wise suffer from the fixity or excessive formality of the Com 
mon Law, and enabled them in many things to obtain their 
substantial rights without technical difficulty. 

1190, After the official deorces of the Ss eee pe bers eee 
the Prator Sateiue Tatianus, in the time of the Rerperor Hadrian, and 
will more after they had been embodied im the Code of Justinian, the 
Corns Joris Civitis, the Pretor’s * equity’ became as rigid and deter 
minate as the Inw which it had been its function to mend and ameliorate. 
Th the same manner, our own State cores, many of which have fused 
Jnw and equity ‘ume course and under common forms of prooed: 
ure (see. 956), have given equity the sanction unt consequently the 
fixity of written law. The English Judicature Act, also, of 187%, merg- 
fog, as it does, the Commondaw and Equity courts into a single homor 
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private legislative action. We have, too, on the same model, 
chartered governments, with legislatures acting under special 
grants of lawsnaking power (secs. 826, 886, 887, 890, 1137). 

Legislation has had and is having a notable development, 
and ix now the almost exclusive meuns of the formulation of 
now Law. Custom of the older sort, which gave us the great 
Common Law, has been in large part superseded by acte of 
legislatures; Religion stands apart, giving law only to the 
conscience; Adjudication is being more and more restricted by 
codification; Equity is being mexged in the main body of the 
Law by enuctment; Scientific Discussion now does hardly 
more than collate cases: all means of formulating Law tend 
to be swallowed up in the one great, deep, and broadening 
source, Logislation. 

1194, Custom Again. —Custom now entors with a new 
aspect and a new method, After judges have become the 
aknowledged and authoritative mouthpieces of Equity and 
of the interpretative adaptation of customary or enacted Law; 
after scientific writers have been admitted to power in the 
systematic clucidation and development of legal principles; 
even after tho major part of all law-making has fallen to the 
doliberato action of logislatures, given liberal commission to act 
for the community, Custom still maintains a presiding and 
even an iiaperative part in legal history, It ie Custom, the 
silent and unconcerted but none the les prevalent movement, 
that is, of the common thought and action of a community, 
which recognizes changes of circumstance which judges would 
not, without its sanction, feel, or be, at liberty to regard in 
the upplication of old enactments, and which logislaters have 
failed to givo effoct to, by repeal or new enactments, Laws 
become obsolete because ailent but observant and imperative 
‘Custom makes evident the deadness of their letter, the inap- 
plicability of their provisions, Custom, too, never coases to 
build up practices legal in their character and yot wholly ont- 
side formal Law, constructing cven, in its action on Congresses 
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and Pariiaments, great parte of great cimstitutions (seca G55, 
1099, 1107). Tt ccmetantly maintains the great forces of peec- 
edent atl opinion whieh daily work their wil aniler every 
form of grvernment, upon lath the contents and the sdiminie 
tration of Law. Castom = Habit onder another mame; and 


Habit in ite growth contin ste iteelf, imleed, to the 
standard fixed in formal La o compels formal Law to 
conform to ite abiding inl Habit may be said to be 
the great Law within whic ingup Laws can extend 
but a very little way beyo its. They may help it to 
gralual extensions of ite s to slow modifications of 
ite practices, but they eanm abraptly or disregard it 


at all with impanity. 


1195, ‘The history of France daring the present century affords = 
noteworthy example of these principles in the field of constitational law. 
‘There we have witnessed this singular and instructive spectacle: a people 
made democratic in thought by the operation of speculative political 
philosophy has adopted constitution after constitution created in the 
‘exact image of that thought. But they had, to begin with, absolutely 
no democratic habit—no democratic custom. Gradually that habit 
has grown, fostered amidst the developments of local self-direction ; 
and the democratic thought has penetrated, wearing the body of prac- 
tice, its only vehicle to such minds, to the rural populace. Constita- 
tions and custom have thus advanced to meet one another —constitu- 
tions compelled to adopt precedent rather than doctrine as their basis, 
thought, practical experience rather than the abstract conceptions of 
philosophy ; and habit constrained to receive the suggestions of written 
law. Now, therefore, in the language of one of her own writers, France 
has “a constitution the most summary in ita text” (leaving most room, 
that is, for adjustments), “the most customary in its application, the most 
natural outcome of our manners and of the force of circumstances” 
that she has yet ponscared.1 Institutions too theoretical in their basis 
to live at first, have nevertheless furnished an atmosphere for the French 
mind and habit: that atmosphere has affected the life of France, — that 
life the atmosphere. ‘The result some day to be reached will be normal 
Mberty, political vitality and vigor, civil virility. 

















1 Albert Sorel, Montesquieu (Am. trans.), pp. 200, 201. 
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1196. Typical Character of Roman and English Law. — 
Roman law and Bnglish law are peealiar among the legal 
systems of western Europe for the freedom and individuality 
of their development. Rome's jus civile was, indeed, deeply 
modified through the influence of the jus gentium ; it received 
its philosophy from Greece, and took slight color from a hun- 
dred sources; and English law, despite the isolation of its 
island home, received its jury system aud many another sug 
gestion from the continent, and has bees much, even if aneon- 
sciously, wected in its developinent by the all-powerful law 
of Rome. But English and Roman law alike have been much 
Jess touched nnd colored than other systems by outside influ- 
ences, and have, each in its turn, presented to the world what 
may be taken as a picture of tho uatural, the normal, antram- 
melled evolution of law. 

1197. The Order of Legal Development.— As tested by 
the history of these systems, the order im which I have placed: 
the Sources of Law is seen to be by no means 4 fixed order of 
historical sequence. Custom is, indeed, the earliest fountain 
of Law, but Religion is a contemporary, an equilly prolific, 
and in some stages of national development an almost identical 
source; Adjudication comes almost us early ax authority itself, 
and from a very antique time goes hand in hand with Equity. 
Ouly Legislation, the conscious and deliberate origination of 
Law, and Scientific Discussion, the reasoned development of 
ity principles, await an advanced stage of growth in the body 
politic to assert their influence in lawamaking. In Rome, 
Custom was hardly separable from Religion, und hid the 
knowledge of its principles in the breasts of a privileged sac- 
erdotal class; among the English, on the contrary, Custom 
was declared in folk-twoot by the voice of the people, —as por 
aibly it had been among the ancestors of the Romans, In 
both Rome and England there was added to the influence of 
the magistrate who adopted and expanded Custom in hix judge 
ments the influence of the magistrate (Prator or Chancellor) 
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the same as those which are operative in nutional and political 


amidst 

poople’s life is cast eradicate habits of local self-rule and es- 
tablish habits of submission to a single central authority set 
over a compacted state, that central authority wlone will formu- 
late and give voice to Law. Tf, on the other hand, the na- 
tional development be so favorably cust that habits of self- 
reliance and selfrule are fostered and confirmed among the 
people, along with an active jealousy of any too great concen- 
tration of only partially responsible power, Law will more 
naturally proceed, through one instrumentality or another, 
from out the nation: wom legis, vox populi, But in the one 
cage hardly leas than in the other Law will express not the 
arbitrary, selforiginative will of the man or body of men by 
whom it is formulated, but such rules as the body of the nation 
ix prepared by reason of its habits and fixed proferences to 
necept. The function of the framers of Law is a function of 
formulation rather than of origination: no step that they oan 
take successfully can lie far apart from the lines along which 
the national life has run, Taw is the creation, not of indi- 
viduals, but of the gpecial needs, the special opportunities, the 
spootal perils or misfortunes of communities. No ‘lawmaker’ 
may force upon a people Law which has not in some sense 
been suggested to him hy the circumstances or opinions af the 
nation for whom he acts. Rulers, in all states alike, exercise 
the sovereignty of the community, but cannot exercise any 
other, The community may supluely acquiesce In the power 
arrogated to himself by the magistrate, but it can in no cage 
make him independent of itself, 


1201. Here again Prunce furnishes our best illustration, We hare 
& vivid confirmation of the truths stated in such an event as the estab: 
lishment of the Second Empire, ‘The French people were not duped 
‘by Lois Napoleon, Tho faots were simply thew. They wore keenly 
‘conscious that they were making & failure of the self-government which 
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character of law. Tt was the fundamental thought of Roman ~ 
luw that it was the will of the Roman people, The political 


arare fans puicad G0 he eroaigict Aka tape ata epee to 

A, Teal equaligc reli igh and’ Vays iron gaan oan 
this was the*Roman recognition of individual liberty. 

1206, The Power of Habit.— Much of the truth with 


cise the sovorciguty of acommunity, build upon tho habit of 
thoi so-called ‘subjects,’ If they be of the same race and 
sharers of the same history as those whom they rale, their 
accommodation of their acta to the national habit will be in 
lurge part uncongcious ; that habit runs in their veins as in the 
veins of the people. If they be invaders or usurpers, they 
avoid crossing the prejudices or the longabiding prctices of 
the nation out of caution or prudence. In any ense their 
activity skims but the surface, avoids the sullen depths of the 
popular life, ‘They work arbitrary decrees upon individuals, 
but they aro balked of power to turn about the tho 
masa; that they oan effect only by slow and insidious meas- 
ures Which almost insensibly deflect the habits of the people 


mothods and purposes, The habit of the nation is tho material 
on which the legislator works ; and its qualities constitute the 





LAW: ITS NATURE AND DEVELOPMENT. 628 


was, 40 to say, given play outside the law; his rights were not 
relative, but absolute, self-centred, It was the object of the 
public polity rather to give effect to individual worth and lib. 
erty than to build together « compact, dominant community. 
German law, therefore, took no thought for systematic equal 
ity, but did take careful thought to leave room for the fullest 
possible assertion of that individuality which must inevitably 
issue in inequality, Tt was a flexible framework for the play 
of individual forces, Tt lacked the organi enengy, the tunited, 
triumphant strength of the Roman system; but it contained 
untold treasures of variety and of individual achievement. It, 
no less than Roman law, rested broadly upon national charac 
ter; and it was to supply in general European history what 
the Roman system could not contribute. 

1209, Sovereignty: Who gives Law ?—Ii, then, law bea 
product of national charseter, if the power of the community 
must be behind it to give it eflicucy, and the habit of the come 
munity in it to give it reality, where is the seat of sovereignty ? 
‘Whereabouts and in whom docs sovercignty reside, and what 
is Sovervignty ? These, manifestly, are questions of great scope 
and complexity, and yet questions central to a right under 
standing of the nature and genesis of law. It will be best to 
approach our auswers to them by way of illustrations, 

In England, sovereignty ix said to rest with the legivlative 
power: with Parliament acting with the approval of the Crown, 
‘or, not to disuxe un honored legal fiction, with the Crown act 
ing with the assent of Parliament. Whatever an Act of Par 
liamont prescribes is law, even though it contravene every 
principle, constitutional or only of private right, 
before the passage of the Act as inviolable. Such ia the 
theory. ‘The well-known fact is, that Parliament dare do 
nothing that will even seem, to contravene principles held to 
bo sucred in the sphere either of constitutional privilege or 
private right. Should Parliament violate such principles, their 
action would be repudiated by the nation, their will, failing 
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things, much less easily conceived. Ib is the will of an ongan- 
ized independent community, whether that will speak in aequi- 
‘sconce merely, or in active creation of the forces and conditions 
of politics. The kings or parliaments who serve as its vehicles 
utter it, but they do not possess it, Sovereignty resides in 
the community; but its organs, whether those organs be 
supreme magistrates, busy lugislatares, or subtle privileged 
classes, are as various #s the conditions of historical growth 
have commanded. 

1212. Certain Legal Conceptions Universal. — The corres 
spondence of law with national character, its basis in national 
habit, does not deprive it of all universal characteristics, 
Many common features it does wear among all civilized peo- 
ples. As the Romans found it possible to construct from the: 
diversified systems of law existing among the subject peoples 
of the Mediterranean basin, a certain number of general maxe 
ims of justice out of which to construct the foundation of their 
Jus gentium, so may jurists today discover in all systems of 
law alike certain common moral judgments, a certain evidence 
of unity of thought reganling the greater principles of equity. 
‘There ix 4 common legal conscience in mankind, 


‘Thus, for example, the sserednexs of human Iife; among all Aryan 
nations at leaat, the sanctity of the ncarcr family relationships ; in all 
systems at all developed, the plainer principles of ‘mine’ and * thine’; 
the obligation of promises; many obvious dutiey of man t wan nog: 
grated hy the oniveraal moral consciousness of the race, reesive recog- 
nition under all systome alike. Sometimes resemblances between 
systems the most widely separated in time and space run even into 
ceremonia! details, such ns the emblematic transfer of property, and into 
many details of personal right and obligation, 

1213, Law and Ethics.—It by no means follows, however, 
that because law thus embodies morul judgments of the moo 
‘on many points of personal relation and individual conduct, it 
is to be considered n sort of positive concrete Ethies, — Ethics 
crystallized into definite commands towards which the branch 


a 
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Society rests upon obedience to the laws: lawa determine the 
rules of social convenience as well ax of social right and wrong; 
and it is as necessary for the perfecting of gocial 

that the rules of convenience be obeyed as it is that obedience 
be rendered to those which touch more vital matters of conduct. 

‘Thus it ennnot be said to be inherently wrong for a man to marry 
‘his decoused! wife's sister; but if the taws, seeking what is esteemed to 
‘bo @ puror order of family relationships, forbid euch marriage, it be: 
comes malum prohitilum : it is wrong becauwe illegal. 

It would certainly not be wrong for trustee to buy the trust estate 
‘under hin control if he did a0 in good faith and on terme manifestly ad> 
‘Yantageous (o the persone in whose Sntorust he held it; but ft fs contrary 
to wise public policy that such purchases should be allowed, because 
trustee would have too many opportunities for unfulr deaing in sue 
tramactions. fecebplbattuar ysl g-arysmaretdcie atid | 
‘trust estate to the trustee valid, Such purehuses, however good the 
faith in which they aro made, arv mala prohibita, 


Perprip deeearterpeeupolugiatcaty stapes nn 5) 
‘busy city population, and to parade without License is realm prohibitwn. 
1216, In all civilized states Jaw has Jong since abandoned 

all attempts to regulate conscience or opinion; it would find 


in definite and tangible acta of injury to other; but it does 
seck to command the outward conduct of men in their palpa- 
ble dealings with each other in society. Law is the mirror of 
active, organic political life. It may be and is instructod by: 
‘the ethical judgments of the community, but its own prov 
ince is not distinctively ethical; it may regard religious prin 
ciple, but it is not a code of religion. Ethics has been called 
the science of the well-being of man, law the science of his 
right civil conduct, Ethics concerns the development of 
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in their treaties certain elements of tight, of equity, and of 
comity as sottled, as always to be accepted in transactions 
between nations, ‘The very jealousies of European nations 
have contributed to swell the body of accepted treaty prinei- 
ples. As the practice of concerted action by the states of the 
continent of Earope concerning all questions of large interest, 
the pmetice of holding great Congresses like those of Vienna 
in 1815, of Paris in 1856, and of Berlin in 1878 has grown 
into the features of a custom, s0 has the body of principles 
which are practically of universal recognition increased. The 
ternational law, says Dr, Bulmerineg, “is the totality of legal 
rules and institutions which have developed themselves touch 
ing the relations of states to one another.” 

1217. International law is, therefore, not law at all in the 
strict sense of the term. It is not, as a whole, the will of any 
state: there is no authority set above the nations whose com- 
mand it is In one aspect, the aspect of Bluntschli's detini- 
tion, it is simply the body of rales, developed out of the 
common moral judgments of the race, which ouglt to govern 
nations in their dealings with each other. Looked at from 
another, from Dr. Bulmerincq's, point of view, it is nothing 
more than a geueraliged statement of the rules which nations 
have netually recognized in their treaties with one another, 
made from time to time, and which by reason of such prece- 
dents are coming more and more into matterof-course accept- 
ance. 

‘These rules concern the conduet of war, diplomatic intereourse, the 
tights of citizns of one country Living under che dominion of another, 
Jurisdiction at sea, otc. Extradition principles arv settled alinost always 
bby spocitic agreement between country wnd country, as are also, af course, 
commercial arrangements, fishing rights, and all similar matters not of 
universal bearing. Hut even (n such matters example added to example 
Ss turning nations in the direction of uniform principles, such, for in- 


2 Dow Vitherreekt (in Marquardsen's Handduch, Vol. $,), see. 1. of the 
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mands addressed to voluntary agents, which they may obey or 
disobey; and the law is not rendered null and void by being 
broken. Natural laws, on the other hand, are not vommands, 
but assertions respecting the invariable order of nature; and 
they remain law only so long as they can be shown to express: 
that order, ‘To speak of the violation or suspension of a law 
of nature is an absurdity. AN that the phrase ean really 
mean is that, under certain circumstances, the assertion con- 
tained in the law is not true; and the just conclusion is, not 
that the order of nature is interrupted, but thas we have made 
« mistake in stating that order. A trae natural law is a unix 
versal rule, and, as such, admits of no exception." In brief, 
human choice enters into the laws of the state, whereas from 
natural laws that choice is altogether excluded: they are 
dominated by fixed necessity. Human choice, indeed, enters 
every part of political law to modify it, It is the element of 
change; and it has given to the growth of law a variety, a 
variability, and an irregalarity which no other power eould: 
have imparted. 

1219, Limitations of Political Law.— We have thus laid 
bare to our view some of the most instructive characteristics 
of political law. The laws of nature state effects invariably 
produced by forces of course adequate to produce them ; but 
behind political laws there ia not always & force adequate to 
produce the effects which they are designed to produce The 
force, the sanction, as jurists say, which lies behind the laws 
of the state is the organized armed power of the community; 
compulsion raises its arm against the ian who refuses to obey 
(sec. 1154). But the public power may sleep, may be inatten- 
tive to breaches of law, may sulfer itvelf to be bribed, may be 
outwitted or thwarted: laws are not always ‘enforced.’ This 
clement of weakness it is which opens up to ug one aspect at 
Joast of the nature of Law: Law is no more efficient than the 


‘Those passagne aro taken from Professor Huxley's Sciemes Primer. 
Introductory. 





LAW? ITS NATURE AND DEVELOPMENT. 638 


Law. ‘The science of law, of course, is complete only when it 
has laid bare both the nature and the genosia of law: the na- 
ture of law must be obscure until its genesia and the genesis 
‘of the conceptions upon which it ia based havo been explored ; 
and that genesis is a matter, not of logical analysis, but of his: 
tory. Many writers upon jurisprudence, therefore, have ine 
sisted npon the historical method of study as the only proper 
method. They have sought in the history of soviety and of 
institutions the birth and development of jural conceptions, 
the growths of practice which have expanded into the law of 
property or of torts, the influonees which have contributed to 
the onderly regulation of man’s conduct in society, 

1224. In the hands of another school of writers, however, 
jurisprudence has been narrowed to the dimensions of n science 
‘of law in its modern aspects only. ‘They seck to discover, by 
an analysis of law in its present full development, the rights 
which habitually receive legal recognition and tho methods by 
which states secure to their citizens their rights, and enforve 
upon them their duties, by positive rales backed by the abun 
dant sanction of the public power. In their view, not only ix 
the history of law not jurisprudence, but, except to a very 
limited extent, it is not even the material of jurisprudence. 
Its material is law as it presently exista: the history of that 
Taw is only a convenient light in which the real content and 
purpose of existing law may be made plainer to the analyst. 
‘The conclusions of these writers are subject to an evident lim- 
itation, therefore; their analysis of Jaw, being based upon 
existing legal systems alone and taking the fully developed 
Jaw for granted, applies to law in the earlier stages of society 
only by careful modification, only by more or leas subtle and 
ingenious accommodation of the meaning of its terms, 

1225. Historical jurisprudence alone, —a science of law, 
that is, constructed by means of the historical analysis of Taw 
and always squaring its conclusions with the history of society, 
—can serve the student of politics. The processes of analyti- 
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(2) The regulation of labor. 

(3) The maintenance of thoroughfares, — including state man- 
agement of railways and that great group of undertak- 
ings which we embrace within the comprehensive tarms 
‘Tnternal Improvements? or “The Development of the 
Country? < 

(4) The maintenance of postal and telegraph systems, which 
is very similar in principle to (3). 

(5) The manufacture and distribution of gas, the maintenance 
of water-works, ote, 

(6) Sanitation, including the regulation of trades for sanitary 
purposes, 

(7) Education. 

(8) Care of the poor and ineapable. 

(9) Care and cultivation of forests and like matters, such as 
the stocking of rivers with fish. 

(10) Sumptuary laws, such as ‘prohibition’ laws, for ex- 
ample. 





These are all functions which, in one shape or another, all 
governments alike have undertaken, Changed conceptions of 
the nature and duty of the state have arisen, issuing from 
changed historical conditions, deeply altered historical cireum- 
stance, and part of the change which has thus affected the idea 
of the state hns been a change in the method and extent of the 
exercise of governmental funetions; but changed eonceptions 
have left the functions of government in kind the same. 
Diversities of conception are very much more marked than 
diversities of practice. 








1235, The following may be mentioned among ministrant functions 
not included under any of the foregoing heads, and yet undertaken by 
more than one modern government: the maintenance of savings-banks, 
especially for small sums (eg., the English postal savings-bank), the 
issuance of loans to farmers, and the maintenance of agricultural ine 
stitutes (as in France), and the establishment of insurance for working- 
men (as in Germany), 
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state in ts relations to property the practice of our own goy- 
ernments offers the most pronounced contrasts. But the point 
of greatest interest for us in the present connection is this, 
that these contrasts are contrasts of policy, not af power. To 
what lengths it = 7 ‘= ~-—“l=ting property rights is for 


each government a que neiple, which it must put to 
its own conscience, and t be wise, it will debate in 
the light of political at every government must 
regulate property in o1 other. If the ancient state 
was regarded as the v ver, the modern state is re- 
garded as the ultimate states. Failing other claim- 
ants, property escheats Tf the modern state does 


not assume, like the ancient, to administer their property upon 
occasion for competent adults, it does administer their prop- 
erty upon occasion for lunatics and minors. The ancient state 
controlled slaves and slavery ; the modern state has been quite 
as absolute: it has abolished slaves and slavery. The modern 
state, no less than the ancient, sets rules and limitations to 
inheritance and bequest. Most of the more extreme and hurt- 
ful interferences with rights of private ownership government 
has abandoned, one may suspect, sagher because of difficulties 
of administration than because of difficulties of conscience. 
It is of the nature of the state to regulate property rights; 
it is of the policy of the state to regulate them more or less. 
Administrators must regard this as one of the Constituent 
functions of political society. 

1254. The State and Political Rights. — Similar conclu- 
sions may be drawn from a consideration of the contrasts which 
exist in the field of that other Constituent function which con- 
cerns the determination of political rights,—the contrasts 
between the status of the citizen in the ancient state and the 
status of the citizen in the modern state. Here also the contrast, 
as between state and state, is not one of power, but one of 
principle and habit rather. Modern ‘states have often limited 
as narrowly as did the ancient the enjoyment of those political 
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the ancient state did. It will eonduce to clearness if I si 
forch my illustrations of this in the order of the list of 
trant functions whieh I have given (sec. 1234), 

1256, The State in Relation to Trade. —(1) Alsatian | 
have habitually regulated trade and commerce. In the most 
remote periods of which history has retained any recollection _ 
the regulation of trade and commerce was necessary to the — 
existence of government. ‘The only way in which communities 
which were then seeking to build up a dominant power could 
preserve an independent existence and work out an individual 
development was to draw apart to an absolutely separate life. 
Commerce meant contact; contact meant contamination: the 
only way in which to develop character and achieve cohesion 
was to avoid intercourse, In the classical states this stage is 
of course passed and trade and commerce are regulated for 
much the same reasons that induce modern states to regulate® 
them, in order, that is, to secure commercial advantage as 
against competitors or in order to serve the fiscal needs of the 
state. Athens and Sparta and Rome, too, regulated the corn 
trade for the purpose of securing for their citizens full store of 
food. In the Middle Ages the @guds and highway brigandage 
of petty lords loaded commerce with fetters of the most haras- 
sing sort, except where the free cities could by militant com- 
bination keep open to it an unhindered passage to and fro 
Detween the great marts of. North and South. As the medic- 
val states emerge into modern times we find trade and com- 
merce handled by statesmen as freely as ever, but according 
to the reasoned policy of the mercantilist thinkers; and in our 
own days according to still other conceptions of national advan- 
tage. 

1257. The State in Relation to Labor.— (2) Labor, too, 
has always been regulated by the state. By Greek and Roman 
the labor of the handicrafts and of agriculture, all manual 
toil indeed, was for the most part given to slaves to do; and 
of course law regulated the slave. In the Middle Ages the 
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1265. Character of the Subject. — Political 
controversy centre nowhere more acutely than in the 
What are the proper objects of government? This is one of 
those difficult questions upon which it is possible for many 
sharply opposed views to be held apparently with almost equal 
weight of reason. Its central difficulty is this, that it is a 
question which can be answered, if answered at all, only by 
the aid of a broad and careful wisdom whose conclusions are 
based upon the widest possible inductions from the facts of 
political experience in all its phases, Such wisdom is of 
course quite beyond the eapacity of most thinkers and actors 
in the field of polities ; and the consequence has been that this 
question, perhaps more than any other in the whole scope of 
political science, has provoked great: wars of doctrine. 

1266, The Extreme Views Held. —What part shall gov- 
emment play in the affairs of society ?—that is the question 
which bas been the gauge of controversial battle. Stated in 
another way, it is the very question which I postponed when 
discussing the functions of government (sec. 1231), ‘What, 
namely, ‘ought the functions of government to be?? On the one 
hand there are extremists who ery constantly to government, 
‘Hands off, laisses firire,’ ‘laissez passer’ ! who look upon every 
act of government whieh is not merely an act of police with 
jealousy, who regard government as necessary, but.as a necessary 
evil, and who would have government hold back from every- 

















a state, it must, on the other hand, be remembered that e 

the feudal system, nor the medieval guild system, nor the 
paternalism of Frederic the Great ean be rehabilitated now 
that the nineteenth century has wrought its revolutions in 
industry, in chureh, and in state; and that, even if these great 
systems of the past could be revived, we would be sorely puz- 
aled to reinstate their blessings without restoring at the same 
time their acknowledged evils. No student of history can 
wisely censure those who protest against state paternalism, 

1269, The State a Beneficent and Indispensable Organ of 
Society. —It by n0 means follows, however, that because the 
state may unwisely interfere in the life of the individual, it 
must be pronounced in itself und by nature a necessary evil. 

Tt is no more an evil than is society itself, Tt is the organie 
body of society: without it society would be hardly more than 
mero abstraction. If the name had not been restricted toa 
single, narrow, extreme,and radically mistaken class of thinkers(P, ,} 
we ought all to regard ourselves and to act as socialists, believers 

in the wholesomeness and beneficence of the body politic. a4 
the history of society proves anything, it proves the absolute 
naturalness nment, its rootage in the nature of manjaeq 
its origin in Kinship, and its identification with all that makes 
man superior to the brute creation. Individually man is but + 
poorly equipped to dominate other animals: his lordship 
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who would act in moderation and good conscience in cases 
where moderation and good conscience, to be indulged, require 
an increased outlay of money, in better ventilated buildings, in 
greater care as to the quality of goods, ete, cannot act upon 


their principles so long + inding conditions for labor 
or more unscrupulous us portunities of trade secure 
to the unconscientious + ‘onable and sometimes even 
a permanent advantages only the choive of denying 
their consciences or ret! usiness, In scores of such 
cases government has 1 and will intervenes but by 
way, not of interference, her, of making competition 
equal between those Whu », ghtfully conduet enterprise 


and those who bascly conduct at. It is in this way that 
society protects itself against permanent injury and deteriora- 
tion, and secures healthful equality of opportunity for self- 
development. 

1279. Society greater than Government. — Society, it must 
always be remembered, is vastly bigger and more important 
than its instrument, Government. Government should serve 
Society, by no means rule or dominate it, “Government should 
not be made an end in itself; it is a means only, —a means to 
be freely adapted to advance the best interests of the social 
organism. The State exists for the sake of Society, not Society 
for the sake of the Stat a 

1280. Natural Limits to State Action.— And that there 
are natural and imperative limits to state action no one who 
seriously studies the structure of society can doubt. The limit 
of state functions is the limit of necessary co-operation on the 
part of Society as a whole, the limit beyond which such com- 
bination ceases to be imperative for the public good and be- 
comes merely convenient for industrial or social enterprise.\ 
Co-operation is necessary in the sense here intended when it 
ig indispensable to the equalization of the conditions of en- 
deavor, indispensable to the maintenance of uniform rules of 
individual rights and relationships, indispensable ‘because to 
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limit, except arbitrarily, the activities of the state. The eri- 
terion supplied by the native necessity of state relations, on 
the other hand, banishes such license of state action. 


1483, ‘The stata for inetanna aneht not fo supervise private morals 


because they bela sparate individual responsibility, 
not {o the sphere ox rimtr © ‘Thought and conscience are 
Private. Opinion is opt tate may intervene only where 
common action, unifora spensable, Whatever ix merely 
convenient is optional, - + not an affair for the state. 
Churches are spiritually © joint-stock companies are capi 
talistically convenient; b state constitutes itself a church 


or mere business assoc’ tutes a monopoly no better than 
others. It should do nothing wa. not in any case both jndispensa- 
ble to social or industrial life and necessarily monopolistic, 





1284. The Family and the State. —It is the proper object 
of the family to mould the individual, to form him in the 
period of immaturity in the practice of morality and obedience. 
This period of subordination over, he is called out into an 
independent, self-directive activity. The ties of family affec- 
tion still bind him, but they bind him with silken, not with 


.iron bonds. He has left his ‘minority’ and reached: his 


‘majority.’ It is the proper object of the state to give leave 
to his individuality, in order that that individuality may add 
its quota of variety to the sum of national activity. Family 
discipline is variable, selective, formative: it must lead the 
individual. But the state must not lead. It must create con- 
ditions, but not mould individuals. Its discipline must be 
invariable, uniform, impersonal. Family methods rest upon 
individual inequality, staté methods upon individual equality. 
Family order rests upon tutelage, state order upon franchise, 
upon privilege. . 
1285. The State and Education. —In one field the state 
would seem at first sight to usurp the family function, the 
field, namely, of education. But such is not in reality the 
case. Education is the proper office of the state for two rea- 
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1287. Summary, — This, then, is the sum of the whole 
matter: the end of government is the facilitation of the objects 
of society. The rale of governmental action is necessary co- 
operation; the method of political development is conservative 
adaptation, shaping old *=hite tuto new ones, modifying old 
means to accomplish ne’ 
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